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COMMON LAW AND LEGISLATION. 


OT the least notable characteristics of American law today 

are the excessive output of legislation in all our jurisdictions. 

and the indifference, if not contempt, with which that output is. 
‘regarded by courts and lawyers. Text-writers who scrupulously 
gather up from every remote corner the most obsolete decisions and! 
cite all of them, seldom cite any statutes except those landmarks. 
which have become a part of our American common law, or, if they 
do refer to legislation, do so through the judicial decisions which: 
apply it. The courts, likewise, incline to ignore important legisla- 
tion; not merely deciding it to be declaratory, but sometimes. 
assuming silently that it is declaratory without adducing any 
reasons, citing prior judicial decisions and making no mention of 
the statute! In the same way, lawyers in the legislature often 
conceive it more expedient to make of a statute the barest outline, 
leaving details of the most vital importance to be filled in by judi- 
cial law-making.? It is fashionable to point out the deficiencies of 
legislation and to declare that there are things that legislators 
cannot do try how they will.® It is fashionable to preach the 


1 See address of Amasa M. Eaton, Proceedings of Seventeenth Annual Conference 
of Commissioners on Uniform State Laws, 45. 

2 £. g. the Sherman Anti-Trust Act, also Senator Knox’s plan for an Employers’ 
Liability Act. 

8 For examples from the juristic literature of the past two years, see Carter, Law, 
Its Origin, Growth and Function, 3; Parker, The Congestion of Law, 29 Rep. Am. 
Bar Ass’n, 383; Parker, Address as President of the Am. Bar Ass’n 1907, 19 Green 
Bag 581; Dos Passos, The American Lawyer, 169; Hughes, Datum Posts of Jurisp., 
106; 2 Andrews, Am. Law, 2 ed., 1190. 
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superiority of judge-made law.! It may be well, however, for 
judges and lawyers to remember that there is coming to be a 
science of legislation and that modern statutes are not to be dis- 
posed of lightly as off-hand products of a crude desire to do some- 
thing, but represent long and patient study by experts, careful 
consideration by conferences or congresses or associations, press 
discussions in which public opinion is focussed upon all important 
details, and hearings before legislative committees. It may be 
well to remember also that while bench and bar are never weary 
of pointing out the deficiencies of legislation, to others the deficien- 
cies of judge-made law are no less apparent. To economists and 
sociologists, judicial attempts to force Benthamite conceptions of 
freedom of contract and common law conceptions of individualism 
upon the public of today are no less amusing —or even irritating 
—than legislative attempts to do away with or get away from 
these conceptions are to bench and bar. The nullifying of these 
legislative attempts is not regarded by lay scholars with the com- 
placent satisfaction? with which lawyers are wont to speak of it. 
They do not hesitate to say that “the judicial mind has not kept 
pace with the strides of industrial development.” ® They express 
the opinion that “belated and anti-social” decisions have been 
a fruitful cause of strikes, industrial discord, and consequent law- 
lessness.t They charge that “the attitude of the courts has been 
responsible for much of our political immorality.” ® 


1 An excellent example may be seen in the Introduction (by Judge Baldwin) to Two 
Centuries’ Growth of American Law. 

2 £.g.a recent writer, assuming that certain common law doctrines as to procedure 
inhere in nature, points out that despite legislative attempts to get away from them, 
courts have preserved them. This is assumed to show that the legislature had attempted 
the impossible. 2 Andrews, Am. Law, §§ 646,684. Of course, one might answer that there 
are jurisdictions where such legislation has been given effect by the courts. Gartner v. 
Corwine, 57 Oh. St. 246; Rogers v. Duhart, 97 Cal. 200. One might also say that if 
courts had been as zealous to enforce the spirit of the New York Code of 1848 as 
they were to graft common law upon it and to show that its leading ideas could not be 
carried out, the cases might tell another story. 

8 Kelley, Some Ethical Gains through Legislation, 142. See also Seager, Introduc- 
tion to Economics, § 236. 

4 144, 156. 

5 Smith, Spirit of Am. Gov., c. xii. Professor Smith says: “ By protecting the cap- 
italist in the possession and enjoyment of privileges unwisely and even corruptly 
granted, they have greatly strengthened the motive for employing bribery and other 
corrupt means in securing the grant of special privileges. If the courts had all along 
held that any proof of fraud or corruption in obtaining a franchise or other legislative 
grant was sufficient to justify its revocation, the lobbyist, the bribe-giver and the 
‘innocent purchaser’ of rights and privileges stolen from the people, would have found 
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_ There are two ways in which the courts impede or thwart social 

legislation demanded by the industrial conditions of today. The 
ae is narrow and illiberal construction of constitutional pro- 
visions, state and federal. “‘ Petty judicial interpretations,” says 
Professor Thayer, “ have always been, are now, and will always be, 
a very serious danger to the country.” The second is a narrow 
and illiberal attitude toward legislation conceded to be constitu- 
tional, regarding it as out of place in the legal system, as an alien 
element to be held down to the strictest limits and not to be 
applied beyond the requirements of its express language. The 
second is by no means so conspicuous as the first, but is not on 
that account the less unfortunate or the less dangerous. Let us 
see what this attitude is, how it arose, and why it exists in an 
industrial community and an age of legislation. 

Four ways may be conceived of in which courts in such a legal 
system as ours might deal with a legislative innovation. (1) They 
might receive it fully into the body of the law as affording not 
only a rule to be applied but a principle from which to reason, 
and hold it, as a later and more direct expression of the general 
will, of superior authority to judge-made rules on the same general 
subject; and so reason from it by analogy in preference to them. 
(2) They might receive it fully into the body of the law to be 
reasoned from by analogy the same as any other rule of law, 
regarding it, however, as of equal or co-ordinate authority in this 
respect with judge-made rules upon the same general subject. 
(3) They might refuse to receive it fully into the body of the law 
and give effect to it directly only; refusing to reason from it by 
analogy but giving it, nevertheless, a liberal interpretation to cover 
the whole field it was intended to cover. (4) They might not 
only refuse to reason from it by analogy and apply it directly only, 
but also give to it a strict and narrow interpretation, holding i 
down rigidly to those cases which it covers expressly. The fourt 
hypothesis represents the orthodox common law attitude toward 
{egislative innovations. Probably the third hypothesis, however, 

represents more nearly the attitude toward which we are tending. 
The second and first hypotheses doubtless appeal to the common 
law lawyer as absurd. He can hardly conceive that a rule of 
statutory origin may be treated as a permanent part of the general 


the traffic in legislative favors a precarious and much less profitable mode of acquiring 
wealth.” 329-330. 
1 Thayer, Legal Essays, 159. 
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body of the law. But it is submitted that the course of legal 
development upon which we have entered already must lead us to 
adopt the method of the second and wr the method of the 
first hypothesis. 

Strict or liberal interpretation of statutes is by no means the 
whole question. Even when statutes are not avowedly given a 
strict construction, as being in derogation of the common law, 
courts refuse to treat the rules established by legislation as parts 
of the law. They are conceded to be applicable to certain cases 
because the legislature clearly said so, but they are not conceived of 
as entering into the legal system as an organic whole. They are 
not regarded as at all co-ordinate with common law rules 7” pari 
materia. If any piece of legislation has become universal in com- 

mon law jurisdictions, it is Lord Campbell’s Act. That Act, too, 
has been in force long enough to have been thoroughly incorpo- 
rated into the law. But the Supreme Court of the United States 
still thinks of it as introducing a sort of temporary innovation which 
is not at all to be thought of as on the same footing with common 
law doctrines! And in the same spirit the Supreme Court of 
Missouri lays it down that while every physical interference with 
the person of another short of killing is presumptively wrongful 
and calls for justification, a killing is not presumptively wrongful 
but must be shown to have been wrongful by the party complain- 
ing, because it gave rise to no action at common law.2 Strict con- 
struction is only a feature, therefore, although the most unfortunate 

+ feature, of the common law attitude toward legislation. 
e are told commonly that three classes of statutes are to be 
4 ‘construed strictly: penal statutes; statutes in derogation of com- 
| mon right; and statutes in derogation of the common law. An 
! eminent authority has objected to all of these categories and has 
pointed out that all classes of statutes ought to be construed with 
a sole view of ascertaining and giving effect to the will of the law- 
maker] But there is more justification for some of these categories 


| 


1 Chambers v. B. & O. R. Co., 207 U. S. 142, 149. 

2 Nichols v. Winfrey, 79 Mo. 544. In the same way, if a statute makes a sale or a 
contract void upon grounds not declaratory of the common law, one who depends on 
that ground must plead it specially. Finley v. Quirk,g Minn. 194. But if what would 
otherwise be a contract is void at common law or because of an act declaratory of the 
common law, advantage of the defense may be taken under the general issue. Oscan- 
yon v. Arms Co., 103 U. S. 261. 

8 “The idea that an act may be strictly or liberally construed, without reference to 
the legislative intent, according as it is viewed either as a penal or a remedial statute, 
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than for others. For the rule that penal statutes are to be con-V~ 
strued strictly something may be said. When acts are to be made 
penal and are to be visited with loss or impairment of life, liberty, 
or property, it may well be argued that political liberty requires 
clear and exact definition of the offense. So also the rule that 
statutes in derogation of common right are to be construed strictly 
has some excuse in England where there are no constitutional re- 
strictions. There it is really another form of stating Blackstone’s i 
tenth rule, that interpretations which produce collaterally absurd H 
or mischievous consequences are to be avoided.! In the United _ 
States it means that interpretations which would make an act un- . 
Cameainad are to be avoided, or else it is equivalent to Black- 4 
stone’s tenth rule. Whenever it is applied beyond these limits, it j 
is without excuse and is merely an incident of the general attitude a 
of courts toward legislation. The proposition that statutes in i 
derogation of the common*law are to be construed strictly has no 
such justification. It assumes that legislation is something to be q 
\ daneiieited As no statute of any consequence dealing with any " 
relation of private law can be anything but in derogation of the iq 
common law, the social reformer and the legal reformer, under this 
doctrine, must always face the situation that the legislative act 


which represents the fruit of their labors will find no sympathy in 4 if 
those who apply it, will be construed strictly, and will be made to i, 
interfere with the status quo as little as possible. The New York i 


Code of Civil Procedure of 1848 affords a conspicuous example if 
of how completely this attitude-on the part of courts may nullify i 
legislative action.2 Some regard this attitude toward legislation as 
a basic principle of jurisprudence.* Others are content to make of 


either as in ‘derogation of the common law or as a beneficial innovation, is in its very 
nature delusive and fallacious.” Sedgwick, Construction of Const. and Stat. Law, 
viii, far. 

1; BI. Comm. or. 

2 “You have the State of New York before you as a terrible example. I believe 
our practice today is infinitely more technical than that in New Jersey. Even the 
.attempt to abolish forms of action and especially the attempt to abolish the distinction 
between law and equity practice have been dismal failures. The distinction between 
trover and assumpsit is today even more rigidly observed than under the common law 
practice. It is impossible to amend upon a trial from trover to assumpsit or vice 
versa.” W.B. Hornblower, quoted in 2 Andrews, Am. Law, 2 ed., § 635, n. 29. But 
the impossibility of amendment spoken of and the rigid distinction were introduced 
into code practice by the judges in the teeth of express code provisions upon common 
law considerations. De Graw v. Elmore, 50 N. Y. 1. See N. Y. Code Civ. Proc. 
1848, §§ 69, 173, 176. . 
Robinson, Am. Jurisp., § 
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it an ancient and fundamental principle of the common law.! In 
either event they agree in praising it as a wise and useful institu- 
tion? Itis not difficult to show, however, that itis not necessary to 
and inherent in a legal system; that it is not an ancient and funda- 
mental doctrine of the common law; that it had its origin in archaic 
notions of interpretation generally, now obsolete, and survived in 
its present form because of judicial jealousy of the reform move- 
ment; and that it is wholly inapplicable to and out of place in 
American law of today. 

That the attitude of our courts toward legislation is not necessary 
to and inherent in a legal system is apparent when we turn to a 
great legal system in which it is wholly unknown. Not only is this 
view of legislation unknown to Roman law,’ but quite an opposite 
doctrine was established in Roman law countries even before they 
enacted codes.* ‘Where a gap has been left by any statutory 
rule, it is filled up, according to this method, by reference to 
another rule, contained in the same statute, in connection with 
which a point left open in the first mentioned rule is expressly 
provided for, and the vatzojuris of the last mentioned expression is 
taken to be a general rule of law applicable to all cases.”5 In 
other words, statutes are taken to be parts of ‘the law for all pur- 
poses. The courts reason from them by analogy the same as 
from any other legal rules.® 

Legislation has not been regarded always as a mere supplement 
to or eking out of common law or customary law. On the con- 
trary, an older view was that enacted law was the normal type, and 
‘customary law a mere makeshift to which men resorted for want 
of enactment to prevent a failure of justice. As Roman law after 
Justinian was a body of enactments, this idea is very prominent 
from the sixth century to the rise of the school at Bologna in the 


1 £. g., Carter, Law, Its Origin, Growth and Function, 308. 

2 Dr. Robinson says of the proposition that statutes in derogation of the common 
law are to be construed strictly that it is “a positive but reasonable rule.” Am. 
Jurisp., § 301. Mr. Carter says that judges “ displayed their wisdom ” by adopting it. 

8 See, for example, Digest, I, 3, 12, I, 3, 13, and I, 3, 27. 

* Dernburg, Pandekten, I, § 35. 

5 Schuster, German Civil Law, § 17. ’ 

6 Salkowski, Institutionen, § 5; Windscheid, Pandekten, 8 ed., §§ 20, 22. This is 
true also of the canon law. The canonist “ did not mean to exclude from his common 
law all rules imposed by a legislator. Far from it. Before the middle of the thir- 
teenth century the most practically important part of his common law was statute law, 
law published by a legislator in a comprehensive statute book.” Maitland, Canon 
Law in the Church of England, 4. 
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twelfth. Whereas Gaius ! wrote, “ constant autem jura .. . ex legi- 
bus,” etc., classing statutes as one form of law, we find that der 
(statute) has become the living word and that enactment is felt to 
be the true law.? After the revival of legal studies in the twelfth 
century there were nearly five hundred years during which, in the 
empire at least, the Corpus Juris, as legislation of the emperor, 
Justinian, was supposed to be binding statute law.® (Hence written 
law or enactment was regarded as the type of law, and custom was 
said to be a certain kind of law which is taken for enactment when 
enactment is wanting.) The title De Legitbus et Consuetudinibus, 
borne both by Glanvill’s treatise and by Bracton’s, and the argu- 
ment Glanvill feels compelled to make to show that England has 
laws although the rules administered by the king’s judges are not 
enacted,’ make it evident that continental ideas as to the nature 
of law were taken for granted. Even after the theory on the Conti- 
nent had changed, Hale sfows the influence of the older notion in 
arguing that the rules of the common law had their origin in for- | 
gotten statutes. But the rise and development of a vigorous body 
of judge-made law in the king’s courts and the feebleness and 
paucity of legislation from Edward II until Henry VIII, rendered 
such a theory wholly inapplicable to England; and the seventeenth 
century, which saw not a little vigorous legislation in England, saw 


also the end of the theory of statutory force of the Corpus Juris 
upon the Continent. As legislation was in point of fact a rela- 
tively unimportant element throughout the growing period of our 
legal system, it was natural that statutes should come to be regarded 
as furnishing rules for particular, definite situations, but not princi- 


1 Gaius, I, § 2. 

2 See the formulas of Isidore, 2 Bruns, Fontes Iuris Romani Antiqui, 83, adopted 
by Gratian, CC. 2-5, Dist. 1. See also the formulas in the Exfositio Terminorum ap- 
pended to Petri Exceptiones and in the related Libellus de Verbis Leyalibus, Fitting, 
Juristische Schriften des friiheren Mittelalters, 164, 181. 

8 2 Stintzing, Geschichte der deutschen Rechtswissenschaft, 165-188. 

* Thus Gratian, C. 5, Dist. 1. Of course I am speaking here of juristic theory. 
The facts were doubtless otherwise. .See Jenks, Law and Politics in the Middle 
Ages, c. i. 

§ Glanvill, Preface, Beale’s edition, xxviii-xxix. 

6 “ And doubtless many of those Things that now obtain as Common Law had 
their Original by Parliamentary Acts or Constitutions . . . though those Acts are now 
either not extant or, if extant, were made before Time of Memory. . . . And were the 
rest of those Laws extant, probably the footsteps of the Original Institution of many 
more laws that now obtain merely as Common Law, or Customary Laws by immemo- 
rial Usage, would appear to have been at first Statute Laws or Acts of Parliament.” 
Hale, History of the Common Law, ¢. i. 
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ples for cases not within their tenor, or from which to reason by 


* 


\) 


analogy. And the tendency to conceive of a statute as something 
exceptional and more or less foreign to the body of legal rules in 
which legislation had endeavored to insert it, which such a doc- 
trine fostered, was furthered by the growth of an idea of limitations 
upon legislation which, through our doctrine of judicial power over 
unconstitutional legislation, has become very strong in America. 

Independent of express constitutional limitations, there are five 
forms in which the courts have considered the question of limita- 
tions upon legislative power: (1) conflict of legislation with natu- 
ral law; (2) interference of a temporal legislator in spiritual 
affairs; (3) attempts of Parliament to derogate from the royal 
prerogative prior to the Bill of Rights; (4) conflict of legislation 
with rules of international law; and (5) friction between the terms 
of a statute and the doctrines or principles of the common law. 
Each of the four first deserves attention in considering the last. 

In the thirteenth century the Germanic principle, that the state 
was bound to act by law, coming in contact with the revived classi- 
cal idea that the state exists of natural necessity for the general 
welfare, toward which law is but a means, so that the state creates 
law instead of merely recognizing it, led men to take up once more 


+ the distinction of natural law and positive law.? Positive law was 


the creature of the sovereign. But all sovereigns were subject to 
natural law, and their enactments in conflict therewith were simply 
void. This philosophical theory, made over so as to bring it into 
accord with theology, was given currency by Thomas Aquinas.® 
Coke, in Bonham’s Case,‘ cites two cases of the reign of Edward III 
as deciding that an act of Parliament against common right and 
reason is void. As natural law “ is called by them that be learned 
in the law of England the law of reason,”® it might be supposed 
that these were early attempts to put the theologico-philosophical 


1 The phrase “common law” was borrowed from the canonists in the thirteenth 
century, meaning, both in its lay and in its ecclesiastical use, general, as opposed to 
local, law and custom. The use of “common law” in contrast to “ statute law ” is 
later, arising from the circumstance that statutes were rare. Maitland, Canon Law in 
the Church of England, 4. 

2 Gierke, Political Theories of the Middle Age, 73, 74. 

® Summa Theologiae, 1, 2, q. 91, art. 2, and q. 93, art. I. 

# 8 Reports 118 a. 

5 Doctor and Student, Introduction. This follows Thomas Aquinas, who held that 
“that part of the eternal law which man’s nature reveals i is to be called natural law.” 
nae Theologiae, 1, 2, q. 91, art. I. 
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theory into practice. But it seems pretty clear that they will not 
bear the construction which Coke gave to them. In the first, 
Tregor’s Case! (1334), Herle, J., said: ‘‘ Some statutes are made 
against law and right, which when those who made them perceiv- 
ing, would not put them in execution.”? ‘Statutes made against 
law ” looks very like statutes made against the law of nature. But 
the refusal of “ those who made them” to execute them shows 
rather a sort of crude dispensing power, such as administrative 
officers exercise even today with respect to unpopular legislation. 
In the other,? a case of 33 Edward III (1359), Coke tells us in 
Bonham’s Case that the judges decided contrary to an express 
provision of the Statute of Westminster Second “ because it would 
be against common right and reason.” The statutory provision,* 
however, does not seem to be express on the point decided, and 
one must feel that the explanation given in the Second Institute, 
namely, that ‘‘ otherwise tlfe act should be contrary to itselfe, which 
in all expositions is to bee avoided,” ® is preferable. Fortescue 
(between 1453 and 1471) concedes the universal validity of natural 
law,® and feels bound to demonstrate jury trial “legi divino non 
repugnare.”’ In Doctor and Student (before 1563) it is iaid 
down absolutely that “ if any general custom were directly against 
the law of God, or if any statute were made directly against it, as, 
if it were ordained that no alms should be given for no necessity, 
the custom and statute were void.” ® Two cases of the reign of 
Elizabeth are cited by Coke in Bonham’s Case as holding void a 
statute of Edward VI® because “it would be against common 
right and reason.” But these cases evidently refused to apply a 
reservation in the statute according to its literal terms because of 
a mischievous and absurd result involved. In other words, the 
court applied Blackstone’s tenth rule. The dicta in Bonham’s 
Case that “ when an act of Parliament is against common right and 
reason, or repugnant, or impossible to be performed, the common 
law will control it and adjudge such act to be void,” ” appear to be 
the first expositions of this theory in the reports. In Finch’s Law 
(1636), however, it is set forth dogmatically: “ Therefore Lawes 


1 Y. B., 8 Ed. III, 30. 

2 Bonham’s Case, 8 Reports 108 a, 118 a. 

8 Fitzh. Abr., Cessavit, 42; Fitzh., Natura Brevium, 209 F. 

# Stat. Westm. II, cap. 21. 5 2 Inst. 402. 

6 De Laudibus Legum Angliae, cap. 16. 2 

7 Ibid. cap. 32. 8 Dial. I, c. 6. 

® 1 Edward VI, cap. 14. 10 8 Reports 107 a, 118 a, 
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positive, which are directly contrary to the former [the law of. 

reason } lose their force, and are no Lawes at all. As those which 

are contrary to the law of Nature. Such is that of the Egyptians, 

to turne women to merchandize and commonwealth affaires and 

men to keepe within dores.”! Lord Holt (1701) in City of London 

v. Wood? approves the dicta in Bonham’s Case and puts as an 

‘illustration that “an act of Parliament may not make ‘adultery 

lawful.” Finally, Blackstone (1765) begins by laying down the 

theory of natural law emphatically. He says: “ This law of nature, 

being coeval with mankind, and dictated by God himself, is of 

course superior in obligation to any other . . . no human laws are 

of any validity if contrary to this.”® But when he comes to apply 

it to legislation, he retracts. He cannot accept the dicta in Bon- 
| ham’s Case nor Lord Holt’s approval thereof, but admits that “ if 
| the Parliament will positively enact a thing to be done which is 
unreasonable, I know of no power in the ordinary forms of the. 
| constitution to control it.”* It has been shown that this change | 
| of view was a result of the revolution of 1688.5 Since that event, | 
courts “ have no authority to act as regents over Parliament or to, 

refuse to obey a statute because of its rigor.” ® 

Except as constitutional limitations are infringed, the same doc- 

trine obtains in America.’ But there are dicta that the superior 

obligation of the law of nature must be given effect,8 and an emi- 

nent judge has declared that there are, apparently apart from con- 

stitutional restrictions, individual rights to which courts must give’ 
effect ‘‘ beyond the control of the state.”® The example which he, 

gives, however, that ‘no court . . . would hesitate to declare void 

a statute which enacted that A and B who were husband and wife 

to each other should be so no longer, but that A should thereafter 


1 Finch, Law, B. I, c. 6. 2 12 Mod. 669, 687. 

8 Bl. Comm. 41. 1 Bl. Comm. 

5 Coxe, Judicial Power and Unconst. Legislation, 179. 

6 Willes, J., in Lee v. Bude & T. J. R. Co., L. R. 6 C. P. 576, 582. 

7 Cooley, Const. Lim., 200; Bertholf v. O’Reilly, 74 N. Y. 509; Orr v. Quimby, 54 

N. H. 211. 

‘ 8 Jeffers v. Fair, 33 Ga. 367; Lanier v. Lanier, 5 Heisk. (Tenn.) 572. 

q ® Miller, J.,in Loan Ass’n v. Topeka, 20 Wall. (U. S.) 655, 662. Cf Marshall, C. J., 
in Fletcher v. Peck, 6 Cranch (U. S.) 87: ‘* The estate having passed into the hands 
of a purchaser for a valuable consideration without notice, the state of Georgia was 
restrained either by general principles which are common to our free institutions or by 
the particular provisions of the constitution of the United States from passing a law 
whereby the estate of the plaintiff in the premises so purchased could be constitution- 
ally and legally impaired and rendered null and void.” 
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be the husband of C, and B the wife of D,” is viewed otherwise by 
Lord Holt in City of London v. Wood,! who says that Parliament 
“may make the wife of A to be the wife of B,” though he agrees 
that there are natural law limitations on legislative authority. 
This striking example of the purely personal and arbitrary char- 
acter of all natural law theories,? demonstrates the impossibility 
of maintaining any such doctrine as that laid down by Coke in 
Bonham’s Case. But there are those who maintain today that 

ere are extra-constitutional limitations upon legislative power,’ 
nd some such feeling on the part of judges contributes not a 
ittle to the current attitude toward legislation. 

4\\ Judicial limitations upon interference of the temporal legislator 
in spiritual affairs and upon attempts of Parliament to derogate 
from the royal prerogative prior to the establishment of the doctrine 
of parliamentary supremacy in 1688 have been discussed at length 
by Mr. Coxe. The dectsions he sets forth are the parents of the 
American doctrine of judicial power over legislation. They show 
that prior to the Reformation a distinction between temporal and 

piritual powers was recognized and unquestioned ® and that tem- 
oral legislation in purely spiritual matters was not binding on 
anyone because it dealt with matters over which the state had 
no power — it was ¢mpartinent d’estre observé® Of course the lay 
courts had no power over such matters either. The decisions in 
these cases proceed, not on any inherent quality in legislation, but 
upon a separation of powers similar to that provided for by Ameri- 
can constitutions. So also in the matter of legislative interference 
3 with the royal prerogative prior to 1688. The courts were the 
king’s courts, administering his justice in his name by his writs. 
So long as his prerogative existed, they were bound to give effect 
to it quite as much as they were to give effect to legislation.’ But 
the power of judging as to the validity of legislation to which these 


1 12 Mod. 669. 

2 “ Nous pensons, qu’a part le droit positif, il n’existe que des opinions d’auteurs, 
qui répondent plus ou moins aux besoins de la société.” Antoine, Introduction to 
Fiore, Nouveau Droit Internat. Public, ii. Cf Bentham, Principles of Morals and 
Legislation, 17, n. I. 

8 Hughes, Datum Posts of Jurisp. (1907), 106. 

# Judicial Power over Unconst. Legislation, 121-164, 165-171. 

5 This distinction, recognized in the Constitutions of Clarendon and in Magna 
Charta, is stated very graphically in the Sachsenspiegel, B. I, art. t. 

6 Fitzh. Abr., Annuity, 41. 

7 Godden v. Hales, Show. 475. 


| 
| 
| 
| 
q 
aq 
i 
a 
if 
i 
q 
q 
q 
q 
i] 
q 
q 
| 


394 ' HARVARD LAW REVIEW. 


| two situations gave rise contributed to produce the feeling that 


International law stands to the law of each state in a relation 

uite analogous to that which the canon law occupied with respect 
to matters spiritual before the Reformation. It is a universal law, 
dealing with matters not of ordinary legal concern, although run- 
ning into questions with which the local courts have to do so often 
_and so closely that we hold it a common element of the municipal 
law of states. But in the same way the canon law, treating of 
matters which were not for the lay courts, at the same time found 
the lines between such matters and matters temporal hazy and 
difficult to draw, and may be said to have been to no less extent 
a.common element in the municipal law of medieval Europe.! 
International law is in a sense a superior body of rules, not 
depending upon the will of any particular state, but imposed on 
all states, according to the theory one may adopt, by natural law 
or by the moral sentiment and public opinion of the civilized 
world. In the same way the canon law was a body of rules 
of superior authority, having behind it the sanctions of the church 
and of religion. But the separation of powers between national 
and international has not proceeded so far that courts are able 


\ is an indefinite, judicial, supervisory power over statutes. 


to pronounce legislation contrary to the rules or principles of inter- 
\ national law to be void or “impertinent to be observed.” They 


have the power only to produce, so far as interpretation will allow, 
a harmony between the law of the state and the Law of Nations, 
just as lay courts formerly, without refusing to apply temporal 
legislation, “ were willing to co-operate with the canonists in pro- 
ducing an harmonious result.” There are common law dicta that 


legislation cannot change a rule of international law.2 These ap- 


pear to proceed upon the theory that international law is the law 
of nature applied to international relations and hence is of superior 
‘authority to positive To that extent, Lord Mansfield’s dictum 


2 Jbid. 75. 

8 In Heathfield v. Chilton, 4 Burr. 2015, Lord Mansfield said that Parliament not 
only did not intend to alter but “ could not alter” the law of nations by stat. 7 Anne, 
c.12. In The Scotia, 14 Wall. (U. S.) 170, Strong, J., said: “ Undoubtedly no single 
nation can change the law of the sea. That law is of universal obligation, and no 
statute of one or two nations can change the law of the world.” 

4 “ And as none of these states will allow a superiority in the other, therefore 
neither can dictate or prescribe the rules of this law to the rest; but such rules must 
necessarily result from those principles of natural justice in which the learned of every 


| 

; 

| 

| 

1 Maitland, Canon Law in the Church of England, cc. ii, iii, and iv. 
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may be the last echo in England of Coke’s doctrine in Bonham’s 
The view which has prevailed, however, is that the courts 

re to prevent interference of legislation with international law by 
interpretation; that to avoid a conflict between international law 
nd a statute, the courts will resort, if need be, to strained and 
rced constructions.!_ On the Continent, where different views of 
the relation of courts to legislation obtain, it is significant that 
instead of discussing the duty of interpreting statutes so as to 
accord with international law, as do English and American authors, 
text-writers consider the duty of states to change their laws so as to 
bring them into harmony with the just demands of other states.” 
{In other words, conflict between municipal law and international 
aw may be avoided in any of three ways: (1) by holding law and 
egislation of a state at variance with international law void; (2) by 
onstruing legislation in derogation of international law strictly and 
avoiding departure therefrom by interpretation; (3) by changing 
local laws whenever at variance with the received usages of nations. 
In the analogous case of the canon law, the courts, when the 
second mode was not open, adopted the first.2 Where interna- 
tional law is involved, with some suggestion that the first was ad- 
missible, they have come to take the second. Continental jurists 
adopt the third. It is evident that the case of statutes in dero- 


gation of international law is not analogous to that of statutes 
in derogation of the common law. In the former, we have two 
bodies of rules dealing with different relations which have a certain 
margin of contact. In the latter we have two forms of rules deal- 
ing wi ions an in one body of law; and 


the que is how they shall be adjusted to each other. If either 
may claim any superior authority, it is the legislative form, as the 


nation agree ; or they depend upon mutual compacts or treaties between the respective 
communities ; in the construction of which there is also no judge to resort to but the 
law of nature and reason, being the only one in which all the contracting parties are 
equally conversant, and to which they are equally subject.” 4 Bl. Comm. 66-67. 

1 Le Louis, 2 Dods. 210, 239; The Charming Betsy, 2 Cranch (U. S.) 64, 118. 
Hence if the statute leaves zo room for interpretation, international law must give way. 
An interesting example may be seen in the Scotch case of Mortensen v. Peters, 14 
Scots L. T. 227. See Gregory, The Recent Controversy as to the British Jurisdiction 
over Foreign Fishermen more than Three Miles from Shore, 1 Am. Pol. Sci. Rev. 
410. 

2 ; Fiore, Nouveau Droit Internat. Public, 351-354. 

8 Prior of Castle Acre’s Case, Y. B., 21 Hen. VII, 1. Lyndwood asserts expressly 
that a statute upon a matter of spiritual cognizance without the approval of the church 
is invalid. Provinciale, 1679 ed., 263, n. i. ‘The judges seem to have agreed. 
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later and more direct expression of the general will. But if this 
false analogy has not assisted directly in keeping up the common 
law attitude toward legislation, the further example of judicially 
imposed limitations upon statutes has not been without effect. 

With respect to each of the four cases we have been considering 

}it may be noted that the legislator-was-attempting_to act beyond 
his_province or to derogate from rules of superior authority. 
Hence his mandates were “impertinent to be observed.” In our 

fth case, friction between the terms of a statute and doctrines or 
principles of the common law, the case is otherwise. Here the 

Jlegislator is within his own undoubted province, and his rules have 

the superior authority. Hence the courts could not entertain a 

suggestion that legislation contrary to the doctrines of the common 

law is invalid. Granting its validity, they have to consider whether 
they will interpret it liberally, giving full and free development to 
its policy and spirit, or narrowly and strictly, refusing to suffer any 
suspension or modification of the existing judge-made law beyond 
what the letter of the enactment dictates. “A statute is said to be 
construed strictly when it is not extended to cover anything that is 
not clearly within its express terms.” Such is the construction 


which our courts have been exhorted to apply? and have said they 


would apply to statutory intruders.* In other words, courts assume 
jthat legislatures are in the quiescent stage, as Dicey calls it, 
although that stage has never obtained in America. We have seen 
certain analogies that contribute to the attitude this false assump- 
tion is invoked to justify. It remains to see how the doctrine as to 
statutory innovations upon the common law arose and what has 
kept it alive. 

Archaic interpretation, like any other feature of archaic law, is 
formal, rigid, and arbitrary.5 ‘In the barbarous stages of law, 


1 Terry, Common Law, 8. 

2 Carter, Law, Its Origin, Growth and Function, 308. 

8 £. g.: “This statute is an innovation on the common law, and therefore will not 
be extended farther than is required by its letter”’ Look v. Miller, 3 Stew. & P. 
(Ala.) 13 (statute allowing a party to testify). “The courts will construe strictly laws 
in modification or derogation thereof, assuming that the legislature has in the terms 
used expressed all the change it intended to make in the old law, and will not by con- 
struction or intendment enlarge its operation.” Hollman.v. Bennett, 44 Miss. 322. 
Dr. Robinson cites this in 1900 as stating an elementary principle of American juris- 
prudence. Elements of Am. Jurisp., § 301. 

# Law and Public Opinion in England, Lect. V. 

5 “ The oldest law of the Romans recognized no will as in existence other than the 
spoken will, the dictum. What is not spoken is not willed, and vice versa only that is 
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courts thwart the intention of parties to transactions by rules and 
restrictions which are not based on considerations of public advan- 
tage, but are formal, arbitrary, and often of a guast-sacred char- 
acter.”!_ What Mr. Justice Holmes has styled “the inability of 
the seventeenth century common law to understand or accept a 


pleading that did not exclude every misinterpretation capable of 

occurring to an intelligence fired with a desire to pervert,”? is a 

characteristic phase of the archaic conception of all legal institu- / 

tions and transactions. Applied generally to legislation of all kinds, 1 

it has left a monument in the elaborate elucidations of the obvious q 

in the first three sections of the English Interpretation Act. In- 

carnate in a special, arbitrary rule of statutory construction, it has 

left a descendant in the doctrine we are considering. That rule is 

stated thus by Coke: “ There is also a diversity betweene an act 

of Parliament in the zegative, and in the affirmative ; for an affirma- a 

tive act doth not take away a custome, as the statutes of wills of 32 

and 34 H. 8. doe not take away a custome to devise lands, as it 

hath beene often adjudged. Moreover there is a diversity betweene , 

statutes that be in the negative; for if a statute in the negative be 

declarative of the ancient law, that is in affrmance of the common 

law, there aswell as a man may prescribe or alledge a custome 

against the common law, so a man may doe against such a statute; 

for as our author saith, consuetudo etc. privat communem legem. As 

the statute of Magna Charta provideth that no leet shall be holden 

but twice in the yeare, yet a man may prescribe to hold it oftener, 

and at other times; for that the statute is but in affirmance of the ! 

common law.”* It will be noted that there are two parts to this | | 

statement. The first is an arbitrary rule for construing a statute | 

without regard to intent, according to the form in which the intent | 

is expressed. The second is an equally arbitrary rule for deter- 


mining whether an act declaratory of the common law precludes| 
immemorial custom without regard to intent, according to the form | 


willed that is spoken. Therefore, in legal transactions the words take effect entirely 
independent of the intention they are to express. The verda are efficacious, not merely _ / 
to the extent that they express the vo/untas, but, for the law, their literal meaning q 
stands for vo/untas itself.” 2 Danz, Geschichte des Rémischen Rechts, § 142. 4 

1 Gray, Restraints Alien., 2 ed., § 74 4. ; 

2 Paraiso v. United States, 207 U. S. 368, 372. ; 

8 Thring, Practical Legislation, 109. For legislative attempts to provide against q 
this type of interpretation in advance with respect to particular statutes, see 38 Hen. 4 
VIII, c. 7, § 28; 22 Car. II, c. 1, § 13; N. Y. Code Civ. Proc. 1848, § 1. i 
* Co. Lit. 1154. a 


| 
‘ 
| i 


398 HARVARD LAW REVIEW. 


iof words used. Magna Charta, the example given, was expressly 
declaratory. Hence the form of expression, whether negative or 
affirmative, was not the criterion for deterutining the nature of the 
statute. 

The first rule is very common in the books in the danend and 
seventeenth centuries. Thus, in Earl of Southampton’s Case,! 
Bromley, Serjeant, said: “If it be enacted by Parliament that the 
youngest son shall have appeal of the death of his father, that shall 
not exclude the eldest from his suit, because there are no words 
of restraint.” In Townsend’s Case,? Walpole, Catline, and Dyer 
argued to the same effect that “the words being spoken affirma- 
tively here, may not obstruct the common law in its operation.” 
Gerrard, Prideaux, and Dallison, contra, admitted the rule but said 
that the words used “ making a new ordinance (although they are 
spoken affirmatively) contain in themselves a negative.” The court 
took the latter view. In other words, the fact that the act was an 
innovation was a circumstance calling for a more liberal rule.’ 
This more liberal statement of the rule by admitting that there 
may be an implied negative is to be found also in the argument in 
Stradling v. Morgan,! in Elmes’s Case,® and in Jones v. Smith.® 

But the original, strict form of statement is to be found as late 
as 1695 in Oldis v. Donmille.’ And in 1760, in Rex v. Moreley,® 
the stricter form of the rule reappears under very peculiar circum- 
stances. The question arose upon a rule for a certiorari to remove 
certain orders under the Conventicle Act, with which Lord Mans- 
field evidently had very little sympathy. The statute® provided 
that “no other court whatsoever shall intermeddle with any cause 
or causes of appeal upon this Act; but they shall be finally deter- 
mined in the quarter sessions only.” Also: ‘This act and all 
clauses therein shall be construed most largely and beneficially for 
the suppressing of conventicles, and for the justification and en- 


1 Dyer 50 a. 

2 Dyer 

8 Coke afterward stated the rule in this more liberal form with respect to statutes 
not declaratory: “A statute made in the affirmative without any negative expressed or 
implied, doth not take away the common law.” 2 Inst. 200. 

4 1 Plowd. 199, 206. 

® y And. 71. 

6 2 Bulstr. 36. 

7 Show. P. C. 58, 64. Here counsel say, arguendo: “’Tis an affirmative Law and 
that seldom or never works any Change or Alteration in what was before.” 

8 2 Burr. 1041. 

® 22 Car. II, c. f, §§ 6, 13. 
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couragement of all persons to be employed in the execution 
thereof; and that no record, warrant or mttimus to be made by 
virtue of this act shall be reversed, avoided or in any manner im- 
peached by reason of any default in form.” The rule was opposed 
on the ground of these provisions. But, as the court pointed out, 
the certiorari would not try the merits but only the question 
whether the magistrates had exceeded their jurisdiction. It could 
be granted without allowing anything in the nature of a review and 
without passing on any “default of form.” Hence the court di- 
rected that it issue. Counsel argued further, however, that “ the 
general jurisdiction of this court is not taken away by mere nega- 
tive words in an act of Parliament.” To this the court assented, 
saying: ‘The jurisdiction of this court is not taken away unless 
there be express words to take it away.” The statute here was so 
clear that if it was possible for legislation to take away the power 
of the court over a case by anything short of saying so in unequiv- 
ocal terms, it surely had that effect. But on the rule for certiorari 
that was not the question. On the other hand, the rule in ques- 
tion was not universally conceded. In Lord Lovelace’s Case! the 
question was whether a prescription to cut wood without view of 
the forester could be allowed. Coke’s doctrine was cited, but the 
court refused to apply it. The report says: “And my Lord Rich- 
ardson denyed that difference taken by my lord Coke in Com. on 
Litt. fol. 115, as betweene negative statutes declaratorie of the 
common law and negative statutes introductory of a new law, and 
he held against my lord Coke that in neither of the cases a pre- 
scription can be against a negative statute.” On the whole, w 

may say that in the sixteenth and seventeenth centuries there was 
an arbitrary rule of construction requiring negative words to tak 

away the effect of immemorial custom or the operation of commo 

law,? which, however, was not universally admitted and was con- 
strued more liberally by many who held that the negative might 
appear from the general tenor of the act without an express state- 
ment thereof; that the portion of the rule relating-to declaratory 
statutes did not afford a criterion for determining when a statute 
is declaratory, but a mode of construing a statute otherwise shown 


1 W. Jones 270. 

2 This rule was not confined to conflicts between statute and common law. In Bod- 
well v. Bodwell, Cro. Car. 170, 172, Noy says, arguendo, “and a statute in the affirma- 
tive doth not take away a former statute, but they stand together.” Here is a crude 
statement of the law as to repeal by implication. 
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to be of that character, and that the fact that a statute introduced 
an innovation was regarded by those who adhered to the rule as 
entitling it to more liberal construction. In the eighteenth century 
the rule is announced odi¢er in its stricter form. In the nineteenth 
century, these cases are cited for the doctrine that statutes are to 
be taken so far as possible to be declaratory of the common 
law, and hence, when in derogation thereof, are to be construed 
strictly. 

Another class of old authorities is also cited today as support- 
ing the doctrine in question; namely, those which construe to- 
gether common law and statute upon the same general subject as 
rules ix pari materia. For instance, Coke says: “The surest 
construction of a statute is by the rule and reason of the common 
'law.”! In other words, it should be construed so as to fit into the 
legal system of which it is a part. Statute and common law 
should be construed together, just as statute and statute must be. 
This is what the minority judges had in mind in the much-quoted 
passage in Stowel v. Lord Zouch.? Exactly the same arguments 
were made as to the necessity of construing one statute by 
another.2 It is apparent that these authorities do not require and 
are no warrant for a doctrine of judicial antipathy toward legisla- 
tive innovation. The interpretation of these authorities as estab- 
lishing a presumption of legislative intent not to interfere with the 
cemmon law is a nineteenth-century one. Such a presumption 
may in fact have been perfectly justified in a period of rare and 
scanty legislation. It may have been assumed as a known fact 
that the legislature did not profess to make considerable and 
sweeping changes in the law. But that does not make of it and 
the courts did not then take it to be a conclusive presumption, 
established by law, which a period of legislative activity could not 
affect. 

But one reported case in England prior to the nineteenth 
century lays down the doctrine as it is stated today. Ash v. 
Abdy® was decided in 1678, but was not reported till 1819. It 
involved the question whether the Statute of Frauds was to be 
applied retroactively. The statute did not require any such con- 


1 Co. Lit. 272 4. 

2 Plowd. 353. See snfra, p. 401,n. 2. Cf. Shipman v. Henbest, 4 T. R. 109. 
8 Bodwell v. Bodwell, Cro. Car. 170, 172. 
4 It appears first in 1 Kent Comm. 464 (1826). 

5 3 Swanst. 664. 
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struction, and the ordinary criterion of the intrinsic merit of pos- 
sible interpretations, or Blackstone’s tenth rule, would suffice to 
justify the decision that it was not to be so applied. But Lord 
Nottingham is reported to have come to this conclusion “ the 
rather because all acts which restrain the common law ought them- 
selves to be restrained by exposition.” It is curious that this 
dictum first saw light, nearly a century and a half after it was 
uttered, in the beginnings of the reform movement in England, 
when, in face of strong opposition from individual judges, Parlia- 
ment was beginning to take a vigorous hand in making over the 
law. In this country the first announcement of it is in Brown v. 
Barry,' in 1797. A statute of 1789 had provided that the repeal 
ofa repealing act should not revive the act repealed, and the point 
decided was that an act suspending a former act for a limited time 
was not a repealing act within this statute. In coming to this 
obvious conclusion, Ellsworth, C. J., said: ‘The act of 1789, 
being in derogation of the common law, is to be taken strictly.” 
Nor does the doctrine appear in institutional writers till the nine- 
teenth century. In Wood’s Institutes (1722) the dicta in Bon- 
ham’s Case are set out as a rule of construction, and it is laid 
down that “ the surest construction is by the reason of the com- 
mon law.”2 As we havé seen, the latter statement meant, in the 
authorities from which it was taken, no more than that common 
law and statute 7% part materia were to be construed together. 
Blackstone (1765) discusses interpretation of statutes at some 
length and sets out ten rules. He refuses to accept the dicta in 
Bonham’s Case and makes no mention of statutes in derogation of 
the common law or of any rules with reference thereto. Kent 
(1826) says that statutes are to be construed with reference to the 
principles of the common law because it is not to be presumed 
“that the legislature intended to make any innovation upon the 
common law further than the case absolutely required,” ® and 
cites the argument of the minority judges in Stowel v. Lord Zouch. 
Finally in 1854 in Bouvier’s Institutes we find it stated as a funda- 
mental principle that “statutes in derogation of the common law 


1 3 Dall. (U.S ) 365. The dictum in this case has been applied by the Supreme 
Court of the United States in McCool v. Smith, 1 Black (U. S.) 459, 490, and Show 
v. Railroad Co., ror U. S. 557, 565- 

2 Wood, Inst. 9, citing 2 Inst. 148, 301 a. 

3 1 Comm. 464. It should be remembered that Chancellor Kent had had some 
experience of democratic legislative activity, and was not at all in sympathy with it 
Memoirs and Letters of Chancellor Kent, 178. 
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are to be strictly construed.”! From this time the tide of de- 
cisions and dicta runs steadily. ‘The rule is now a part of the 
_fundamenta of American law? In other words this wise and 
| ancient rule of the common law is, in substance, an American 
| product of the nineteenth century. The English institutional 
writers Of modern times, Broom, Stephen, and Campbell, are 
unaware of it.2 It does not appear in any institutional writer till 
1854, and does not appear in any edition of Blackstone till 1870.4 
With quite as much warrant one may cite as the true and ancient 
doctrine of the common law the classical statement in Heydon’s 
Case,® wherein a sound and liberal canon of construction was laid 
down for a// statutes “be they penal or beneficial, restrictive or 
enlarging of the common law.” 
American courts, unrestrained by any doctrine of parliamentary 
supremacy, such as was established in England in 1688, found 
themselves opposed to legislatures, just as English courts of the 
sixteenth and seventeenth centuries had been opposed to the 
crown. They found in the books, over and above express con- 
stitutional limitations, vague doctrines of inherent limitations upon 
every form of law-making and of the intrinsic invalidity of certain 
jaws. They soon wielded a conceded power over unconstitutional 
‘legislation. The great American institutional writer was an ardent 
federalist and had little faith in a popular legislature. The great- 
est of American judges, a man of like political sentiments, was not 
sure that “ by general principles” legislatures were not bound to 
respect a dona fide purchaser for value as would a court of equity, 
and refuse to assert against him the rights of a defrauded people.® 
Thus American courts were predisposed to look doubtfully upon 
legislative innovations. But the determining factor in the attitude 
of our courts toward legislation is doubtless to be found in the co- 
incidence of a period of development through judicial decisions 
with one of great legislative activity. Usually legislative activity 


1 1 Bouvier, Inst., §88. Citing three cases: Melody v. Reab, 4 Mass. 471; Gibson 
v. Jenney, 15 Mass. 205; Look v. Miller, 3 Stew. & P. (Ala.) 13. The first of these 
deals with a penal statute. The second is a dictum. The third is a typical case. 

2 The American editors of Blackstone were slow in recognizing it. Sharswood 
(1859) added five to Blackstone’s ten rules without mentioning this point. Its first 
appearance in this connection is in Cooley’s note to Blackstone’s seventh rule, 
1 Cooley’s Blackstone, 88, n. 1 (1870). 

3 It is not mentioned in Terry, Common Law (1906). 

# See notes 1 and 2, supra. 

5 3 Reports 93. 

6 Fletcher ». Peck, 6 Cranch (U. S.) 87. 
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has succeeded juristic or judicial activity. With us they happened 


to be coincident. Roughly speaking, the first century of American 
judicature was taken up with determining the applicability of the 
several doctrines of the common law to this country and working 

ut the potential applications of common law principles to Ameri- 

an conditions. Hence it was marked by fresh and living juristic 
thought and vigorous judicial law-making. For once, legislation 
had to contend with living and growing law of the discursive 
type instead of with the feeble offspring of a period of juristic 
decadence. 

If, however, we should concede that an attitude of antipathy 
toward legislative innovation is a fundamental common law princi- 
ple, we should have to inquire whether that principle is applicable 
to Amerigan conditions and is a part of our American common 
law. “The capital fact in the mechanism of modern states is the 
energy of legislatures.”! American legislatures have been conspic- 
uously active from the beginning. Moreover, our constitutional 
polity expressly contemplates a complete separation of legislative 
from judicial power. And this is in accord with the whole course 
of legal history. Not only is a doctrine at variance with that pol- 
ity inapplicable to American conditions, but if it ever was appli- 
cable, the reasons for it have ceased and it should be abandoned. 
For one thing, the political occasions for judicial interference with 
legislation have come to an end. In the sixteenth and seventeenth 
centuries the judiciary stood between the public and the crown. 


, it protected the individual from the state when he required that 


protection. Today, when it assumes to stand_between the legisla- 
ture and the public_and-thus again to protect the individual from 
the state, it really stands between the public aud_what the public 
needs and desires rotects individua need no protection 


against society which ite Hence the side of the courts 
is no longer the popular side. Moreover, courts are less and less 
competent to formulate rules for new relations which require regu- 
lation. They have the experience of the past. But they do not 
have the facts of the present. They have but one case before 


1 Maine, Early History of Institutions, Lect. xiii. 

2 “As the development of law goes on, the function of the judge is confined within 
ever narrowing limits; the main source of modifications in legal relations comes to be * 
more and more exclusively the legislature.” Sidgwick, Elements of Politics, 2 ed., 
203. This is well illustrated in Campbell, Principles of English Law (1907), in which 
more than half the references are to statutes. 5 
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them, to be decided upon the principles of the past, the equities 
of the one situation, and the prejudices which the individualism of 
common law institutional writers, the dogmas learned in a college 
course in economics, and habitual association with the business and 
professional class, must inevitably produce! It is a sound instinct 
i 4 in the community that objects to the settlement of questions of the 
: | highest social import in private litigations between John Doe and 
| Richard Roe. It is a sound instinct that objects to an agricultural 
view of industrial legislation.? Judicial law-making for sheer lack 
of means to get at the real situation, ae unjustly and inequi- 
tably in a complex social organization. ¥ One might find more than 
one illustration in the conflict between judicial decision and labor 

| legislation. But Dicey has pointed out a striking example in the | 
i operation of the equitable doctrines of separate property prior to 
| the married women’s acts. “ The daughters of the wealthy,” he 
says, “were when married, protected under the rules of equity in 
the enjoyment of their separate property. The daughters of work- 
ingmen possessed little property of their own. The one class was 
protected. The other would, it seemed, gain little from protec- 
tion.” Whether the state exists only to secure “the individu- 
alistic minimum of legal duty,” or to interfere with the activities of 
sane adults along paternal or even socialistic lines in the interests 
of the community at large, legislative law-making must be the chief 

reliance of modern society.‘ 
But it is objected that statutes “ have no roots ” and are “ hastily 
and inconsiderately adopted ” ; ° that they are crude and ill-adapted 
to the cases to which they are to be applied, and are unenforced 
and incapable of enforcement; ® and that they “ breed litigation,” 7 
whereas, supposedly free from the foregoing defects, judge-made 
laws “ rest on principles of right” and “ are the slow fruit of long- 

fought controversies between opposing interests.”® Very little 

reflection is needed to show how ill-founded these oft-repeated state- 


1 “Tt is not to be expected from human nature that the /ew should be always atten- 
tive to the interests of the many.” 4 Bl. Comm. 379. One must not forget that coun- 
sel on both sides belong to the same class and have had the same training as the 
judges. 

2 Kelley, Some Ethical Gains through Legislation, 142. 

8 Law and Public Opinion in England, 382. 

4 Sidgwick, Elements of Politics, 2 ed., 343-344. 

5 Baldwin, Introduction to Two Centuries’ Growth of Am. Law, 2. 
g 6 Carter, Law, Its Origin, Growth and Function, 3. 
; 7 Hornblower, A Century of Judge-Made Law, 7 Colum. L. Rev. 460. 
8 Two Centuries’ Growth of Am. Law, 2. 
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ments are in fact. Dicey has shown that the married women’s 
acts had very deep roots in the equity doctrines as to separate 
property! Can we say that homestead and exemption laws, 
mechanics’ lien laws, bankruptcy laws, divorce laws, wills. acts, 
statutes abolishing the common law disqualifications of witnesses, 
permitting accused persons to testify, and allowing appeals in crim- 
inal causes, had no roots? Do any judge-made doctrines rest more 
firmly upon principles of right than these statutes, or than Lord 
Campbell’s Act or Lord St. Leonards’ Act or the Negotiable Instru- 
ments Law? Do the refinements of equity and the ultra-ethical 
impossibilities which the chancellors imposed upon trustees have 
deeper roots or represent right and justice better than trustees’ re- 
lief acts? Are any judicial decisions more deliberately worked out, 
or more carefully adjusted to the circumstances to which they are 
to be applied than the draft acts proposed by the Conference of 
Commissioners on Uniform State Laws or the National Congress on 
Uniform Divorce Legislation? What court that passes upon indus-, 
trial legislation is able or pretends to investigate conditions of man- 
ufacture, to visit factories and workshops and se¢_them in operation, — 


and to take the testimony of employers, employees, physicians, sor 
cal wore, TO TRE needs of workmen and of the 
public, as a legislative committee may and often does? * Failures 
are not confined to legislative law-making. The fate of the fellow 


servant rule, of the doctrine of assumption of risk, and of the whole 
judge-made law of employers’ liability, the Taff-Vale case in Eng- 
land,’ and the fate of judicial adjustment of water-rights in America* 
should make lawyers more cautious in criticizing the legislature: 


Freaks of judicial law-making are abundant.® Spendthrift trusts are 


1 Law and Opinion in England, 369-393. 

2 See Kelley, Some Ethical Gains through Legislation, 156. 

8 [1901] A. C. 426. See 5-6 Edw. VII, c. 47, § 4. 

# See Long, Irrigation, §§ 95, 98. 

5 It has been held that a verdict of guilty in the “ fist ” degree is of no effect, Wool- 
dridge v. State, 13 Tex. App. 443, and this decision has been deemed of enough impor- 
tance to be published as a leading case, 44 Am. Rep. 708. Also that a verdict assessing 
punishment in the “state penty” is fatally defective. Keeller v. State, 4 Tex. App. 
527. Also that a verdict of “guity” is ineffectual. Taylor v. State, 5 Tex. App. 569; 
Wilson vw. State, 12 Tex. App. 481; Harwell v. State, 22 Tex. App. 251. But a verdict 
of “ guilly” or “ guily ” or “ guitty” is good. Partain v. State, 22 Tex. App. 100; Currey 
v. State, 7 Tex. App. 91; Stepp v. State, 31 Tex. Cr. R. 753. What would be said of 
legislation that required such absurdities? For some further instances, decisions upon 
future interests in land in almost any of our jurisdictions may be referred to. See Zane, 
Determinable Fees, 17 Harv. L. REV. 297, 306. 

In Indiana the plaintiff was required by judicial decision to negative contributory 
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as out of line with right and justice as any statute-made institution 
ever was.! The Exchequer rule as to reversal for error in admission 
of evidence, our American judge-made law of instructions to juries, 
our practice of new trials on the slightest provocation, and our whole 
pitfall-bestrewn practice in appellate courts are warnings of the evil 
possibilities even of judicial law-making. In short, crudity and 
carelessness have too often characterized American law-making 
both legislative and judicial. They do not inhere necessarily in 
‘the one any more than in the other. 

Formerly it was argued that common law was superior to legis- 
lation because it was customary and rested upon the consent of the 
governed.2, Today we recognize that the so-called custom is a 
custom of judicial decision, not a custom of popular action. We 
recognize that legislation is the more truly democratic form of law- 
making. We see in legislation the more direct and accurate ex- 
pression of the general will. We are told that law-making of the 
future will consist in putting the sanction of society on what has 
been worked out in the sociological laboratory.* That courts can- 
not conduct such laboratories is self evident. Courts are fond of 


negligence in his pleading. Mt. Vernon v. Dusouchett, 2 Ind. 586; Railroad Co. v. 
Burton, 139 Ind. 357. This had to be changed by statute. Burns, Annotated Stat., 
§359¢. In Edmiston v. Herpolsheimer, 66 Neb. 94, it was held that presentment of a 
check through the clearing house was not presentment in a reasonable time. The legis- 
lature, in response to the demand of business men, changed the rule at its next session. 
See Reporter’s note to case cited. Such instances might be multiplied indefinitely and 
are no less suggestive than the cases conventionally, cited where statutes have failed of 
effect. Lists of overruled cases, moreover, are quite as long and quite as formidable 
.as schedules of repealed statutes. 

If the public refuse to obey statutes, it is no less true that juries systematically re- 
‘fuse to obey the rules of judge-made law laid down for their guidance in actions against 
carriers, against employers, and for personal injuries generally. See some statistics on 
this point in my paper, The Need of a Sociological Jurisprudence, i9 Green Bag 607 
Judges have been known to lay down rules which were quite as unsuited to those 
who had to obey them'as any statutes have been. To take remote.and therefore non- 
controversial examples, see Petheram, English Judges and Hindu Law, 14 L. Quar. 
Rev. 392, 404, and 15 L. Quar. Rev. 173, 184; Petheram, The Mohammedan Law of . 
Wakf, 13 L. Quar. Rev. 383; Andrews, Connecticut Intestacy Law, Select Essays in 
Anglo-Am. Legal History, 431, 446. It is instructive to note that the points made 
against the Judicial Committee of the Privy Council in the articles cited are made 
against our supreme courts today. Kelley, Some Ethical Gains through Legislation, 
142-156. 

1 See Gray, Restraints Alien., 2 ed., §§ 262-264. 

2 1 Wilson’s Works, Andrews’ ed., 183 (written 1790). 

8 Bosanquet, Philosophical Theory of the State, 120-123. 

# Ward, Applied Sociology, 338. 
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saying that they apply old principles to new situations.! But at 
times they must apply new principles to situations both old and 
new. The new principles are in legislation. The old principles 
are in common law. The former are as much to be respected and 
made effective as the latter — probably more so as our legislation 
improves. The public cannot be relied upon permanently to toler- 
ate judicial obstruction or nullification of the social policies to 
which more and more it is compelled to be committed. 
Roscoe Pound. 


CHICAGO. 


1 £. g., Rensselaer Glass Factory v. Reed, 5 Cow. (N. Y.) 587, which has been 
quoted repeatedly. 
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THE TEST OF CONVERSION. 


S there any definite test of conversion, or must we agree with 
Baron Bramwell’s observation,! that “ after all no one can 
undertake to define what a conversion is”? — 

It needs little argument to show the value of a definite test. 
The difference in the measure of damages between trover on the 
one hand and trespass or case on the other is radical and has not 
been affected by any reform in procedure. 

Most of the confusion which has occurred can be traced to two 
sources: one is the use by courts and text-writers of such equiv- 
ocal and indefinite phrases as “act of dominion,” “exercise of 
control,” etc.; the other is the tendency of the courts to allow 
trover in cases where the amount of damages would be the same 
if trespass or case were brought, because of the total loss of the 
chattel.” 

Originally the phrase in the declaration in trover, that “ the de- 
fendant has disposed of the property and converted it to his own 
use,” ? meant exactly what it said, vzz., that the defendant intended 
to receive and did receive the full benefit of the chattel, thereby 
necessarily intending to deprive and depriving the plaintiff per- 
manently of all his rights in it. It is now, of course, wholly 
unnecessary either that the defendant receive or intend to receive 
any benefit, the law having developed here as it did in deceit. 
Nor is it strictly necessary that the plaintiff be entirely deprived 
of his right in the property; it may be that the defendant would 
gladly return the chattel in good condition to the plaintiff, but a 

tender of it will not cure the tort, and in most jurisdictions will not 
even mitigate damages.‘ Is it still necessary in order to constitute 
a conversion that the defendant intend to deprive the plaintiff 
entirely of his rights in it, or has this also become a legal fiction? 

It perhaps ought to be remarked before going further that it 
seems to be well settled that there is no conversion without some 
physical act of intermeddling with the chattel, such as taking or 
transferring possession, detention, use, or preventing removal. 


1 Burroughs v. Bayne, 5 H. & N. 296. 
2 Bramwell, B., in Hiort v. Bott, L. R. 9 Exch, 86. 
8 Chitty, Pleading, 13 Am. ed., 836. 

* Sedgwick, Damages, 8 ed., 74. 
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For example, an auctioneer who merely makes the contract of 
sale without in any way interfering with the goods themselves is 
not liable in trover.1_ The troublesome question is, what more is 
necessary besides such physical interference? Must there be 
coupled with it the intent to deprive the plaintiff permanently of 
his rights in the chattel, or is something less sufficient? 

In the vast majority of cases where trover has been allowed, 
this element of intent has been present. In all the cases where 
there has been a purported dealing with the title upon the as- 
sumption that the plaintiff has no right in the chattel, the defend- 
ant necessarily intends the natural consequences of his act, vzz., 
the entire deprivation of the plaintiff. If A, either for himself or 
for another, purports to sell or mortgage or pledge X’s property 
to B, both A and B acting upon the assumption that the property 
is A’s, the intent to deprive X permanently of his rights in the 
chattel is necessarily implied. Perhaps neither A nor B would 
have intended to deprive X of his property right if they had 
known of its existence, but mistake of title, even in good faith, is 
no excuse. So, where there has been an actual dealing with title, 
the defendant being a fraudulent vendee, or purchaser with notice 
from a fraudulent vendee; or where the defendant has intention- 
ally destroyed or made an essential change in the nature or quality 
of the chattel; or where the defendant has levied judicial process 
upon the property; or where he has used or detained it after de- 
mand, denying that the plaintiff has any right to it, the intent to 
deprive permanently is apparent. 

In all these cases it seems fair and in accord with common law 
principles for the plaintiff to be able to say to the defendant: 
“ You have wrongfully intermeddled with my chattel intending to 
deprive me of my rights in it.” If, however, there is no such 
intent, express or implied, is it just to compel the defendant to 
buy the chattel at a price to be fixed by a jury? 

Trover has been generally allowed for misfeasances by a bailee, 
without any reference to this element of intent. One typical case 
is that of a bailee of a slave using the slave for a different purpose 
from that for which he was hired. Another is that of a bailee of a 
horse driving it beyond the place to which he was hired to go. 
It is significant that in most of these cases of misfeasance by a 
bailee, the property was accidentally destroyed during such wrong- 


1 Consolidated Co. v. Curtis, [1892] 1 Q. B. 495 (semble). See also Traylor v. 
Horrall, 4 Blackf. (Ind.) 317. 
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ful use or became a total! loss later as the result of such use; 
hence, if the plaintiff had sued in case he would have recovered 
the same amount of damages, the law throwing upon the inter- 
meddler the risk of accidental loss during such unlawful posses- 
sion. In Farkas v. Powell,! where the question arose squarely, 
the court held that if the accident to the horse happened after the 
bailee was again acting within the terms of the bailment, he was 
not liable unless the extra drive caused the loss of the horse; that 
is, although the courts call it a conversion, the defendant seems 
to be held liable only when he would be liable if case were 
brought. 

If we regard these “ driving beyond” cases as conversion, at 
what time does the defendant become a converter? How far be- 
yond must he drive —a mile, a rod, or a foot? If the bailee had 
no right to use the horse at all, any use by the bailee would be some 
evidence of the defendant’s intention to deprive the plaintiff perma- 
nently of his rights; this would be still stronger if the defendant 
knew that the horse was unfit for use and that the plaintiff had 
expressly forbidden any use. But in the “driving beyond” cases 
the property is usually kept by the plaintiff for the purpose of 
hire, and it would seem that he is adequately protected by the law 
if he is given the value of the extra use and the defendant is held 
liable as insurer during such wrongful use. If merely driving be- 
yond is really a conversion, then, whether anything happened to the 
animal or not, the plaintiff could compel the defendant to buy the 
horse. It would certainly startle most liverymen if they were told 


‘that any deviation by one who hired a rig gave the former a right 


to make the latter purchase the property; and yet this is the in- 
evitable conclusion from calling it a conversion. 

Though courts have often said that any wrongful use of a chattel 
is a conversion, the case of Frome v. Dennis? is inconsistent with 
this idea and right. There the defendant used a plow three days 
thinking that the man from whom he borrowed it was the owner, 
and returned it to him in good faith at the end of that time. He 
was held not liable in trover, though if there had been any pur- 
ported dealing with title, his mistake as to ownership would not 
have excused him; nor would he have been excused thereby if 
the plaintiff had sued him in quasi-contract for the value of the 
wrongful use, or in case for the value of the chattel if it had been 


1 86 Ga. 800. ; 245N. J. L. 515. 
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accidentally destroyed during the three days. Of course, if the 
chattel were such that use would consume it or essentially alter it, 
there would be conversion by intentional destruction; such a case 
presents no difficulty. 

If a bailee instead of wrongfully using the chattel attempts to 
return it to the bailor without authorization, the law properly 
throws upon him the risk of transportation. Trover has been 
allowed in these cases, but here, as in the “driving beyond” cases, 
an action on the case would usually bring about the same result, 
since in most of the cases the chattel has been entirely lost. It 
seems odd to call the defendant a converter here where, instead of 
intending to deprive the plaintiff of any right at all, he is attempt- 
ing to restore the possession of the property to him. 

Carriers and warehousemen have been held liable in trover for a 
mere misdelivery. These cases have been criticized, however, and 
Martin, B., said in Crouch v. Great Northern Ry. Co.:! “If the ques- 
tion of an action of trover against a carrier for misdelivery were to 
be considered now for the first time, the courts would probably hold 
that trover was not maintainable.” 

In the case of England v. Cowley,” where the defendant wrong- 
fully refused to allow the plaintiff to remove goods out of a house 
during one night so that he might distrain the next day, leaving the 
plaintiff in the house in possession of the goods, it could hardly be 
denied that there was an exercise of dominion as the phrase is 
generally understood. But the majority of the court held that the 
defendant was not liable in trover, Bramwell, B., saying: ‘‘the truth 
is that in order to maintain trover a plaintiff who is left in posses- 
sion of the goods must prove that his dominion over his property 
has been interfered with, not in some particular way, but altogether ; 
that he has been entirely deprived of the use of it. It is not enough 
that a man should say that something shall not be done by plain- 
tiff, he must say that nothing shall.” It is difficult to see why the 
last sentence should be limited to cases where the plaintiff has been 
left in possession of the goods; being left in possession of goods in 
a guarded house is certainly not of so much importance as to require 
a different rule. In some cases trover has been allowed for wrong- 
fully refusing to allow removal, and in many of them no doubt the 
intent to deprive the plaintiff of all his rights in the property prob- 
ably existed and would have been found as a fact if submitted to 


1 11 Exch. 742, 757. 2 L. R. 8 Exch. 126. 
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a jury; but unfortunately the courts in their instructions to the 
jury have generally failed to direct such an inquiry. 

In the comparatively recent case of Hollins v. Fowler’ Lord 
Blackburn’s dictum considerably qualified the act of dominion test. 
In that case he says: “It is generally laid down that any act which 
is an interference with the dominion and right of property of the 
plaintiff is a conversion, but this requires some qualification.” He 
then lays down the following qualification: ‘“ On principle one who 
deals with goods at the request of the person who has the actual 
custody of them, in the dona fide belief that the custodier is the true 
owner or has the authority of the true owner, should be excused 
for what he does if the act is of such a nature as would be excused 
if done by the authority of the person in possession if he was a 
finder of the goods or intrusted with their custody.” The result 
reached by such a rule is to be commended. But it may be pointed 
out that in the first place it is incomplete, as Lord Blackburn con- 
fesses in the next paragraph: “I do not mean to say that this is 
the extreme limit of the excuse, but it is a principle that will em- 
brace most of the cases which have been suggested as difficulties.” 
It is also to be observed that Lord Blackburn uses the word “ ex- 
cuse”; though he probably did not consider such cases as conver- 
sion at all, the language is liable to be considered as meaning 
excusable conversion. This is important on the question of the 
burden of proof. The phrase “should be excused for what he 
does” does not apply, of course, to an action on the case. The 
elaborate rule seems a cumbersome way of dealing with the question 
and brings about an unfortunate distinction between cases where 
mistake of title is and is not a good defense to a tortfeasor. 

As long as all the cases in which trover has been allowed are 
considered as real conversions, it would seem to be impossible to 
frame any satisfactory definition. Many of the attempted definitions 
in the decisions and text-books give one almost no help. Cooley? 
defines conversion as “any distinct act of dominion wrongfully 
exerted over another’s property in denial of his right or incon- 
sistent with it.” This phrase “act of dominion,” which appears so 


1L.R.7 H. L. 757 (1875). 

2 Cooley, Torts, 3 ed., 859. For a similar definition, see 28 Am. & Eng. Encyc., 2 
ed., 679. For some other definitions, see Bishop, Non-Contract Law, § 403 (“any dealing 
with a chattel which impliedly or by its terms excludes the dominion of the owner”). 
Pollock, Torts, 288 (“an unauthorized act of dominion which deprives another of his 
property permanently or for an indefinite time”). 
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often in the cases and text-books, probably meant at one time 
something more than a mere intermeddling; but no one, appar- 
ently, has been able to tell exactly what that something was, and 
hence the phrase has come to mean nothing more than it neces- 
essarily means—an act of intermeddling or interference. The 
phrase “inconsistent with his right” adds nothing in the way of 
definition, because any trespass or other act of intermeddling is 
inconsistent with the right of the owner, otherwise it would not be 
a tort at all; but it seems to be well settled that a mere trespass is 
not a conversion.! The phrase “in denial of his right” is equivo- 
cal; does it mean “in denial of all the plaintiff's rights” or “ in 
denial of one or some of the plaintiff’s rights”? Whichever it was 
intended to mean, the alternative phrase “ inconsistent with plain- 
tiffs right” makes it impossible to say that the definition really 
defines anything more than an intentional trespass or other act of 
intermeddling. 

Clerk and Lindsell? say that a conversion takes place “when a 
person entitled to the possession of a chattel is permanently de- 
prived of that possession.” The defect in this definition is that, as 
has been pointed out in the first part of this article, actual depriva- 
tion is not strictly necessary, because the defendant may be willing 
to restore the chattel, especially in cases where he has acted in 
good faith. The defect would seem to be all the more serious as 
a statement of English law, because the defendant has under some 
circumstances in England the right to return the chattel in mitiga- 
tion of damages,’ though not by way of curing the tort. It would 
seem also that a definition ought to convey the meaning that the 
defendant must act intentionally, since trover does not lie for a 
negligent act. 

Bigelow‘ has defined conversion as “ an act of dominion over 
the movables of another; that is, a usurpation of ownership.” 
This seems less objectionable than the others, if he means by 
“usurpation of ownership,” complete ownership. The difficulty is 
that it apparently does not cover those cases where the defendant 
has no intent to receive any benefit; for example, where the 
defendant knowingly assists in the purported transfer of title from 
one party to another. 


1 Fouldes v. Willoughby, 8 M. & W. 540. 
2 Clerk & Lindsell, Torts, 3 ed., 218. 

8 Fisher v. Price, 3 Burr. 1363. 

# Bigelow, Torts, 8 ed., 395. 
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In. a criticism in this REVIEW! of Doolittle v. Shaw,? in which 
case it was held that a mere driving beyond was not a conversion, 
the following definition was laid down: “an interference with ° 
plaintiff's possession or right to it, amounting to a complete denial 
for an appreciable time.” Apparently this means an act of inter- 
meddling which deprives the plaintiff of his possession or right to 
it for some time longer than a mere moment. No attempt is made 
to state how much longer. Surely such a serious liability as that 
of the defendant in trover ought not to depend upon such an un- 
certain test. No proper analogy can be drawn between interference 
for an appreciable time and the doctrine of substantial performance 
in contracts, because the latter phrase means almost a full per- 
formance; that is, there is a limit upward. 

Upon principle it would seem that in order to constitute a con- 
version there ought to be coupled with the act of intermeddling 
the intent to deprive the plaintiff permanently of all his rights 
in the chattel — an element which was present in the early history 
of the action. Except in those cases where this element of intent 
is obvious, as, for instance, in cases of purported dealing with title 
where it is necessarily implied, the question should be submitted to 
a jury just as any other doubtful question of issuable fact. 

There is one class of cases which may occur to the learned 
reader as presenting difficulties under this proposed test. Suppose 
the defendant detains the chattel claiming only a limited interest 
in it, as, for example, that by agreement with the plaintiff he has a 
right to use it for a month, or that he has a lien on it, acknowledg- 
ing otherwise the plaintiff's rights in the property. In the first 
place it is to be observed that unless the claim be made in good 
faith it would not necessarily negative the finding of the suggested 
element of intent. Intent here, asin other parts of the law, means 
the probable intent as gathered from all the circumstances. If, 
however, the claim be made in good faith, it would seem that the 
plaintiff is adequately protected by his action on the bailment, of 
replevin, or of case for intermeddling —the risk of loss devolving 
upon him even though he should be making the claim in good 
faith. It may also be pointed out that since even at common law 
a count in case and one in trover could be joined, the plaintiff, if 
he failed to prove the element of intent in the proposed test, could 
still recover in case and would not be thrown out of court. In 


18 Harv. L. REv. 280. 2 192 Ia. 348. 
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those jurisdictions which have a more liberal rule as to joinder, or 
which have abolished the distinction between forms of action, the 
plaintiff would be at least equally if not better protected against 
such a contingency. 

Though the plaintiff need only show, as establishing his right to 
sue, actual possession as bailee, finder, or trespasser, or right to 
immediate possession, he generally has the complete ownership of 
the property, which consists, as has been observed, of a bundle of 
rights. Can a logical line be drawn at any point between an in- 
tent to deprive of one of these rights and an intent to deprive of 
all the rights which the plaintiff may have? It would seem that it 
is no more possible than to draw a logical line at any point between 
intent to deprive permanently and intent to deprive for an instant 
of time. ; 

The rule laid down by Lord Blackburn in Hollins v. Fowler seems 
to have been generally approved. Would it not be possible to 
take the further step of eliminating from the law of conversion the 
rest of the cases where there is no intent to deprive the plaintitf 
permanently of his rights? Ifthe names trover and conversion are 
too firmly attached to these cases to be shaken loose by judicial 
decision, would it not be better to consider such cases as excep- 
tions, not to be taken into account in defining conversion? If this 
step could be taken it would make the law of conversion logical, 
simple, and just. 

George Luther Clark. 


UNIVERSITY OF ILLINOIS. 
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UNIFORMITY OF LAW IN THE SEVERAL 
STATES AS AN AMERICAN IDEAL. 


I.—CAsE Law. 


HE accumulation of case law and statutes in the United 
States has reached such proportions that it demands serious 
attention from all who are engaged in the study or the-administra- 
tion of the law. The Supreme Court of the United States and the 
courts of last resort in each of the forty-six states are producing 
annually volumes of new decisions which are binding precedents 
upon all inferior courts within their respective jurisdictions. In addi- 
tion the national legislature and the legislature of each state are 
holding annual or biennial sessions and enacting new laws. Every 
year it is becoming more difficult for lawyers and judges to keep up 
with the law. Judicial opinions written upon the plan often followed 
by Mr. Justice Gray, which were designed to exhibit the entire course 


-of decision upon the subject in hand down to the date of the opinion, 


and of which conspicuous examples may be seen in Hill v. Boston,? 
Ross v. Ross,’ and Hilton v. Guyot, are becoming a sheer impos- 
sibility. As the precedents increase in number the judges of the 
highest courts under the pressure of business find it more and more 
difficult to examine carefully and cite the decisions of other juris- 
dictions. Whether the citation of outside authority has in fact 
diminished is a question which it would require much labor to 
answer with confidence, and upon which, in the absence of wide 
investigation, there is room for difference of opinion. The rapid 
increase of cases also presses hard upon the legal profession. A 
lawyer in full practice now finds it more and more dangerous to 
advise upon the law of any jurisdiction except his own. Teachers 
of law in the several states are perplexed by the multitude of pre- 


1 Alabama is the sole exception, the sessions of the legislature being quadrennial 
in that state. 

2 122 Mass. 344. 

8 129 Mass. 243. 

159 113. 

5 See Report of the Committee on Law Reporting, 18 Rep. Am. Bar Ass’n, 343, 
and the valuable table annexed. Also see 2 III. L. Rev. 186, a note by Professor Ros- 
coe Pound, and 21 Harv. L. REV. 119, note by Professor Wambaugh. 
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cedents and diversity of rules in deciding what is the proper course 
of study to lay before their students. 

It is worthy of note that a similar condition exists in the British 
Empire. Professor Maitland said: “ Standing at the beginning of 
a century and in the first year of Edward VII, thinking of the wide 
lands which call him king, thinking of our complex and loosely- 
knit British Commonwealth, we cannot look into the future with- 
out misgivings. If unity of law — such unity as there has been — 
disappears, much else that we treasure will disappear also, and (to 
speak frankly) unity of law is precarious. . . . The so-called com- 
mon law of one colony will swerve from that of another, and both 
from that of England. Some colonies will have codes. If English 
lawyers do not read Australian reports (and they cannot read 
everything), Australian lawyers will not much longer read English 
reports.”? Sir Edward Coke in the preface to the Third Part of 
his Reports estimated the number of volumes of Reports then in 
existence at fifteen.2 Lord Campbell says of Bayley, J., who flour- 
ished under George the Fourth, that “the whole common law of 
this realm he carried in his head, and in seven little red books. 
These accompanied him day and night, in these every reported 
case was regularly pasted, and in these, by a sort of magic, he 
could at all times instantaneously turn up the authorities re- 
quired.”* The reported decisions of the Supreme Court of the 
United States and of the highest courts of Pennsylvania and IIli- 
nois each exceed two hundred volumes in number. The reguiar 
reports of the decisions of the highest court of New York have 
reached one hundred and ninety volumes, and those of the Su- 
preme Judicial Court of Massachusetts one hundred and_ninety- 
three volumes. No individual, however industrious or gifted, can 
hope to master more than a small part of this mass of matter, to 
say nothing of the statutes. 

The language used by Sir Henry! Maine in 1856, which then 
might have seemed exaggerated, is now well supported by the 
facts: “ Hence that frightful accumulation of case law which con- 
veys to English jurisprudence a menace of revolution far more 
serious than any popular murmurs, and which, if it does nothing 


1 See the interesting essay of Professor Kales, 21 Harv. L. REV. 92. 
2 English Law and the Renaissance, 33-34. Reprinted in 1 Select Essays in Anglo- 
Am. Legal History, 168. 
8 Pollock, First Book of Jurisp., 294. 
* 3 Lives of Chief Justices, 291. See also Foss, 9 Judges of England, 76. 
27 
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else, is giving to mere tenacity of memory a disgraceful advantage 
over all the finer qualities of the legal intellect.” 4 

As is well known, the entire body of our private law, so far as it 
has been stated, is in the form of case law and statute law. The 
entire body of our common law and equity, so far as it has been 
stated, is in the form of cases. In this paper it is proposed to con- 
sider the best method of avoiding the dangers arising from the accu- 
mulation of case law. Mr. Justice Holmes has assured us that “ it 
is a great mistake to be frightened by the ever increasing number 
of the reports.” He says: “ The reports of a given jurisdiction in 
the course of a generation take up pretty much the whole body of 
the law, and restate it from the present point of view.”? This pro- 
found observation may sometime be the basis of a practical reform, 
but any measure aiming to deprive old precedents of their binding 
quality would meet with strong and deserved opposition from the 
legal profession and from legal scholars who have awakened a spirit 
of historical investigation now at work upon the law, and would 
have little chance of success. So long as the old cases remain 
binding as precedents, they will be sought out and cited, and 
must be carried forward from age to age as a living portion of the 
law. 

Thus far no systematic official or legislative action has been 
adopted to abate the evil of increasing precedents. The American 


_ Bar Association has repeatedly discussed the subject and obtained 


reports from able committees; but no scheme of relief has been 
framed.2 Unrestricted publication of reports of adjudged cases 
seems to be demanded. In some of the states and in the United 
States Supreme Court a number of cases had not been reported, 
but the pressure of the bar has been such that those cases are 
now regularly inserted as memoranda in the reports. This prac- 
tice was begun in New York in 1871, on the coming in of a new 
state reporter, Mr. Sickels, who: explains the reason for his action.‘ 
A similar practice exists in other states.2 The bar seems to feel 
instinctively that the strength of the case law comes largely from 
the fact that judges have given their reasons publicly for their 


1 Cambridge Essays, 1856, 1, 10. 

2 The Path of the Law, 10 Harv. L. REV. 457, 458. 

8 See 18 Rep. Am. Bar Ass’n, 28, 343. See also 21 sbid. 16, 437; 26 ibid. 437; 27 
ibid. 450; Dill., Laws and Jurisp. of England and America, 289-90. 

* See 46 N. Y. (1 Sickels) III. 

5 63 Cal. (1883); 163 U. S. (1895); 21 Rep. Am. Bar Ass’n, 444, as to unreported 
“conclusions ” in New Jersey. 
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decisions. Every man may read for himself the grounds upon 
which his case was decided, and the entire legal profession can see 
and judge the quality of the work. Without weakening this main 
pillar of the judicial system and of the common law, much may be 
done by the highest courts, in the exercise of their discretion, to 
shorten reports by filing mere resolutions or conclusions in cases 
requiring no extended reasoning. This would apply to all cases 
which contribute nothing to the elucidation of the law, such as 
cases involving merely questions of fact, of the existence of fraud, 
or merely the construction of a will, or whether, in an action for 
negligence, there was a case for the jury. 

Able and enterprising law publishers, writers, and editors have 
done much to reduce the case law to manageable bulk, and to 
bring the new cases promptly to the attention of the profession. 
The well-known reporter system brings to the lawyers of each 
state the decisions of the highest courts of neighboring states, and 
thus helps to counteract the tendency of the accumulation of cases 
to confine their attention to the decisions of their own courts; but 
the relief attainable by these various experiments is small and tem- 
porary. While new encyclopaedias and digests are going through 
the press, the current of decision is sweeping on, and before the 
first edition of a new work is finished, a new edition or a supple- 
ment must be begun to include the new cases. Law publishers 
and annotators are less powerful to stop or to confine the course 
of the common law than Justinian or Napoleon have proved to 
stop or to confine the course of the Roman or Civil law. It re- 
mains for lawyers and judges to devise and adopt some rational 
method of dealing with the precedents which will prevent their 
increasing volume from causing danger to the law. 

It may be asserted with confidence that the best minds which 
have labored upon the common law have stood for its unity. In 
Norrington v. Wright, an action by an English merchant against 
a firm of American merchants upon a contract for the sale and 
delivery of iron rails, Mr. Justice Gray gave the weight of his name 
to the statement that “a diversity in the law, as administered on 
the two sides of the Atlantic, concerning the interpretation and 
effect of commercial contracts of this kind is greatly to be depre- 
cated.”! If that be so, how much more is diversity in the com- 
mon law as administered in the different states of the Union to be 


1 115 U. S. 188. See Sir Frederick Pollock, The Vocation of the Common Law. 
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| . deprecated and avoided, if reasonable means can be found to 
| prevent it. 

At the outset it is well to remember the fact that the basis of 
our case law is the common law and equity system of England. 
Loyalty to the common law is a sentiment which may well inspire _ 
the lawyers and law professors and judges of the United States to 
unite and to labor for uniformity of law. The common law went 
forth from England with the colonists and made its way in the 
new world without any adventitious aid. The colonists were not 
| required to adopt it. They were prohibited from making laws 
). repugnant to the laws of England, but subject to that restriction 
3 were at liberty to adopt such laws and customs as were suited 
to their condition. The following statement of Judge Story is 
generally accepted as a true statement of the common law: “ Our 
ancestors brought with them its general principles, and claimed 
it as their birthright; but they brought with them and adopted 
only that portion which was applicable to their situation.” As 
late as 1810, Thomas Jefferson, in a letter relating to a vacancy in 
the federal Supreme Court, in reference to the law of the eastern 
| states, said: ‘The basis of their law is neither common nor civil; 
} it is an original, if any compound can be so called. Its foundation 
| seems to have been laid in the spirit and principles of Jewish law, 
i incorporated with some words and phrases of common law, and an 
/ abundance of notions of their own. This makes an amalgam saz 
generis ; and it is well known that a man first and thoroughly 
1 initiated into the principles of one system of law can never become 
: pure and sound in any other.”? Jefferson is cited as a keen ob- 
i server, well informed in regard to conditions in the colonies. 
There is truth in what he said, and his views are to some extent 
corroborated in undoubted sources. In the preface to the Records 
of the Court of Assistants of the Colony of the Massachusetts 
Bay, the author says: “In its modes of procedure, the Court 
seems to have been governed by the general principles of the 
ti Common Law which the Colonists had brought with them from 
| England; by the habits of legal practice which they had acquired 
1 as Englishmen — some of them by special training; by the limi- 
f tation in the Charter that no laws should be made repugnant to 


1 Van Ness v. Pacard, 2 Pet. (U. S.) 137, 144 (1829). 
2 9 Ford, Writings of Jefferson, 285, Letter to Gallatin. See also pp. 282-3, in 
Letter to Madison, and p. 289, Letter to Judge John Tyler. 
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the laws of England,—as they construed that limitation; and 
by the guide of those only other sources of law which they rec- 
ognized, —the Mosaic Code as interpreted by themselves, and 
the enactments of the General Court from time to time, with the 
advice sometimes of the Elders of the Churches.”! A recent 


writer speaking of the transfer of the common law to the colonies | 


said: “‘ The legal theory of the transfer has its established place 
in American jurisprudence; but, historically, it should be modified 
so as to bring out the fact that we had a period of rude, untech- 
nical popular law, followed, as lawyers became numerous and the 
study of law prominent, by the gradual reception of most of the 
rules of the English common law. . . . The theory of the Courts 
is an incomplete, one-sided statement needing historical modifi- 
cation.” With the revolutionary struggle and the growth of 
national feeling came a growth of legal unity. Blackstone’s Com- 
mentaries appeared in 1765, and ten years later Burke said in 
Parliament: “I have been told by an eminent Bookseller, that in 
no branch of his business, after tracts of popular devotion, were 
so many books as those on the Law exported to the Plantations. 
The Colonists have now fallen into the way of printing them for 
their own use. I hear that they have sold nearly as many of 
Blackstone’s Commentaries in America as in England.”* Profes- 
sor Thayer states the number of copies taken in this country at 
one thousand. An American reprint of Blackstone appeared in 
1771-72, with a list of nearly eight hundred subscribers, printed 
at the beginning of the fourth volume, and headed by “ John 
Adams, Esq; Barrister at Law, Boston.” The list of subscribers 
contains the names of many merchants, with a good representation 
of farmers and laymen in various walks of life, in addition to 
lawyers and judges, and calls for about fourteen hundred copies. 
There can be little doubt that Blackstone did much to make the 
common law familiar and popular among the colonists prior to 
the Declaration of Independence. It was then generally accepted 
as the common law of the United States, and many of its pro- 
visions securing personal liberty to the subject were adopted as 
Bills of Rights in the various state constitutions. In this way the 


1 1 Records of the Court of Assistants of the Colony of the Mass. Bay, vii, by 
John Noble, Esq. 

2 Professor Reinsch, Select Essays in Anglo-Am. Legal History, 367, 370. 

8 Conciliation with America, 1 Payne, Select Works of Burke, 182. 

* Thayer, Marshall, 6. 
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common law of England has secured a hold upon the people of 
the United States which can never be shaken off.) 

Still more remarkable is the growth of the chancery jurisdiction 
in the United States.2_ For various reasons courts of equity had 
great difficulty in gaining a foothold in the colonies. It may well 
be that as a branch of the prerogative equity was hateful to many 


‘of the colonists. In a number of instances enactments establishing 


courts with equity jurisdiction were passed, but annulled by the 
action of the government in England. In some instances courts of 
equity were created by ordinance, conferring the powers of a chan- 
cellor upon the governor or his assistants, which provoked the 
opposition of the popular assemblies and of the people. The 
result was that equity jurisdiction was conferred only slowly and 
cautiously upon the courts. In Massachusetts full equity jurisdic- 
tion was not granted to the courts until 1877. In Connecticut, for 
more than a century after the organization of the government, 
equity jurisdiction was retained and exercised by the General As- 
sembly. In New York a court of chancery was created in 1683 by 
an act of the Assembly, but the governor and his council refused 
to concur. “The erecting of a court of chancery, afterwards by 
an ordinance of the 2nd September, 1701, to consist of the Gov- 
ernor and Council, rendered it extremely unpopular; and frequent 
but fruitless attempts were made by the Assembly to destroy the 
court.”® Chancellor Kent states that when appointed chancellor 
in 1814, he “ took the court as if it had been a new institution and 
never before known in the United States.”* In Pennsylvania a 


1 It is worthy of notice that after the Revolution the feeling against England was so 
strong that some states prohibited the citation of English authorities in the courts. 
See the New Jersey statute of 1799, cited by Judge Baldwin in Two Centuries’ Growth 
of Am. Law, 1, and found in Patterson, Laws (1800), 435, 436. My friend Judge 
Swayze of the New Jersey Court of Errors informs me that this law was superseded 
by a more stringent statute of December 1, 1801, which imposed a penalty upon 
counsel who disobeyed it (Pamphlet Laws of 1801, 127); but in 1820 the statute of 
1801 was repealed. Revision of 1820, 726; Pamphlet Laws of 1820, 126. 

2 In 1 Select Essays in Anglo-Am. Legal History, 366, the reader will find a valu- 
able list of references to authorities on the system of law and equity in the colonies. 
Good matter will also be found in the following citations: Washburn, Judicial History 
of Mass.; Parker v. Simpson, 180 Mass. 334, opinion by Mr. Justice Hammond; 
1 History of Bench and Bar of New York, 69-74; Whittlesey v. Hartford, P. & F. 
R. R. Co., 23 Conn. 421, 430; 1 Root, Reports, XX XIII; Federalist, Nos. 80 and 83, 
by Hamilton. 

8 See reporter’s preface, 1 Johns. Ch. (N. Y.). 4 

* Memoirs and Letters of Chancellor Kent, 158. See also 1 Great Am. nye, 
435, 444, ef seg., sketch of Robert R. Livingston, by James Brown Scott. 
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court of chancery was created in 1720, but had a brief existence of 
sixteen years, after which equity was administered for a century 
through common law forms.’ In the southern colonies the chan- 
cery jurisdiction seems to have caused less friction. _ The first 
equity cases reported in America are to be found in a folio volume 
of decisions by the High Court of Chancery in Virginia, published 
by Chancellor Wythe in 1795.2, This was followed by Desaussure’s 
Equity Reports, consisting of three volumes of cases argued and 
determined in the Court of Chancery of the State of South Caro- 
lina from the Revolution to December, 1813. They were published 
in 1817, while the first volume of Johnson’s Chancery, New York, 
containing the cases from March, 1814, to December, 1815, was 
published in 1816. In view of the condition of equity jurisdiction 
in the state courts in 1789, it was fortunate and very remarkable 
that the federal Constitution extended the judicial power of the 
new government to all cases “ at law and in equity,” arising under 
the Constitution and laws of the United States.2 Under this grant 
of power and the legislation of Congress, beginning with the Fed- 
eral Judiciary Act, a uniform system of equity law and practice was 
secured to the country in the federal courts. ‘“ Without the assent 
of Congress that jurisdiction cannot be impaired or diminished by 
the statutes of the several states regulating the practice of their 
own courts.”* This great jurisdiction has been a powerful in- 
fluence in the past and is likely to be more potent in the future on 
the side of uniformity of law. One method of its operation in the 
past may be seen in the following language of Campbell, J., in de- 
claring a state statute unconstitutional which assumed to -provide 
for a final decision of questions of fact in chancery suits by the 
verdict of ajury. ‘As Michigan had a long territorial experience, 
its judicial system naturally became fashioned in close analogy to 
that of the United States, and so recognized and. perpetuated in 
their essentials the classification of legal and equitable rights as 


1 1 L. Quar. Rev. 455, article by Sydney G. Fisher, The Administration of Equity 
through Common Law Forms. See p. 457. , 

2 Soule, Reference Manual, 61, n. 9. 

8 The words “cases in law and equity” were inserted in the draft prepared by the 
Committee of Detail, on motion of Johnson of Connecticut, apparently without debate. 
See Bancroft, Formation of the Constitution, B. III, c. X ; Gilpin, 1438, 1439. The 
reader will find some reference to Johnson of Connecticut in 1 Great Am. Lawyers, 
320, sketch of Oliver Ellsworth, by Frank Gaylord Cook. 

* Mississippi Mills v. Cohn, 150 U. S. 202, 205 (1893). 
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involving the necessity of separate administration in important 
particulars,” 4 

English common law and equity being the basis of much of our 
case law, it is manifest that English precedents cannot safely be ig- 
nored by American lawyers and judges. Where a rule of English 
common law or equity has been adopted by the courts as a part of 
our law, the duty would seem to be clear to endeavor to discover 
the true ground and scope of the rule, and to apply it logically 
to all concrete cases. The same applies to all rules of law, what- 
ever their origin. In our system every case decided by a court 
has a twofold office. In the first place, it is an exercise of public 
powers by a court or magistrate charged with the duty of adminis- 
tering public justice, and puts an end to the controversy between 
the parties. In that aspect the case is of interest only to the par- 
ties. In the second place, under our law, the case is a precedent, 
binding upon all inferior courts and not to be departed from by the 
court which decided it except upon very cogent reasons. As a 
precedent, the important questions are, what did the case decide 
and what were the precise grounds of decision? The reason of the 
decision is the vital question to one who is seeking to master the 
science of law, or to one who is seeking light to enable him to 
decide correctly another concrete case. As a precedent, the case 
is nothing but an illustration of the application of a principle to 
concrete facts. It is valuable for its reasoning, and for little else. 
' Such is the view of Lord Mansfield,? which seems to be counte- 
nanced by Mr. Justice Holmes, when he says that it is a mistake to 
be frightened at the increase of reports. Professor Langdell held 
- the same view, and taught the same doctrine. He said that much 
the shortest and best, if not the only effective way of mastering 
legal doctrine was by studying the cases in which it is embodied. 
“ But,” he adds, “the cases that are useful and necessary for this 
purpose at the present day bear an exceedingly small proportion 
to all that have been reported. The vast majority are useless and 
worse than useless for any purpose of systematic study.”® One 
practical problem, then, in dealing with the precedents is to evolve 
some principle of selection by which the cases that are useful as 
precedents may be separated from those which are useless to all 


1 Brown v. Buck, Circuit Judge, 75 Mich. 274, 277 (1889). 

2 See Rex v. Bembridge, 3 Doug]. 327, 332 (1783), cited in Dill., Laws and Jurisp. of 
England and America, 182. ‘ 

8 Langdell, Cas. on Contracts, 2 ed., VIII. 
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but the parties. This ought not to be done or to be attempted by 
an exercise of legislative power, such as the periodical revision and 
consolidation of the statutes, which takes place in most of the 
states, but should be brought about by a process of natural devel- 
opment, by common consent, through the competition of different 
methods of dealing with the subject. Out of the many collections 
of cases by learned law professors for the use of students of law, 
or by legal writers for general use, some may gain authority and 
credit by their conceded superiority, and be accepted as contain- 
ing all the cases that are useful for general study upon the subject 
to which they relate. Just as Littleton’s Tenures and Blackstone’s 
Commentaries have attained the rank of classics among text-books, 
and acquired almost unquestioned authority in the historical devel- 
opment of the Jaw, under the new method of study by cases it 
seems not impossible that some collections of cases may attain 
similar rank. 

The great and controlling question, however, is not what cases, 
out of the mass of reported decisions, shall be accepted as author- 
ity, but in what manner the cases shall be studied and used. If 
they are habitually studied and used by the courts and the bar as 
illustrations, and valuable only for the principles embodied and 
applied in them, little danger will result from the increase in their 
number. In fact that is the way the cases have always been dealt 
with by the great common law lawyers. They reason from princi- 
ple, and as a rule neither need nor cite many cases. The time has 
come when this course must be adopted more generally and ap- 
plied more vigorously if the law is not to be lost in the mere accu- 
mulation of cases. If the cases were so dealt with, it is not. 
contended that differences in the common law of the several 
states would disappear, but uniformity of the common law would 
be preserved to a far greater extent than at present, and new diver- 
sities would be less likely to arise in the future. ‘“ One mark of a 
great lawyer is that he sees the application of the broadest rules.” } 
The persistent and faithful study of those cases which may be 
called the fountains of the law, to discover their reason, develops 
the faculty of seeing the application of the broadest rules, tends 
strongly toward uniformity of law when the rules are steadily and 
logically applied by lawyers and judges in the daily administration 
of the law, and is the best safeguard now available against the 


1 O. W. Holmes in 10 Harv. L. REV. 474. 
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dangers resulting from the accumulation of case law. The maxim 
which Sir Edward Coke and Professor Langdell united in indorsing 
has acquired new force and meaning: Melius est petere fontes quam 


-sectari rivulos. 


‘Before proceeding further to consider the efficacy of this method 
of dealing with the precedents, it will be useful to consider the re- 
sults which have followed in a conspicuous case where the court 
failed to adhere to principle. In Lawrence v. Fox! the plaintiff 


‘brought an action of contract supported by the following evidence : 


vtz., “that one Holly, in November, 1857, at the request of the de- 
fendant, loaned and advanced to him $300, stating at the time that . 
he owed that sum to the plaintiff for money borrowed of him, and had 
agreed to pay it to him the then next day; that the defendant in 
consideration thereof, at the time of receiving the money, prom- 
ised to pay it to the plaintiff the then next day.” The court over- 
ruled a motion by the defendant for a nonsuit and submitted the case 
to the jury, who returned a verdict for the plaintiff. The case was 
taken to the Court of Appeals, and there argued upon three points: 
first, that there was no competent evidence that Holly was indebted 
to the plaintiff; second, that the agreement by the defendant with 
Holly to pay the plaintiff was void for want of consideration; and 
third, that there was no privity between the plaintiff and the de- 
fendant. The court, by Hiram Gray, J., sustained the action, and 
concluded its discussion of the third point with these words: “ if, 
therefore, it could be shown that a more strict and technically ac- 
curate application of the rules applied, would lead to a different re- 
sult, (which I by no means concede) the effort should not be made 
in the face of manifest justice.” The majority of the court also 
relied on precedents. Gray, J., said: “As early as 1806 it was | 
announced by the Supreme Court of this state, upon what was 
then regarded as the settled law of England, ‘ that where one per- 
son makes a promise to another for the benefit of a third person, 
that third person may maintain an action upon it.’ Schermerhorn 
v. Vanderheyden (1 Johns. 140) has often been reasserted by our 
courts and never departed from.” Schermerhorn v. Vanderheyden 
is a per curiam opinion based on Dutton v. Poole® and some other 
citations, wholly inconsistent with principles of contract and con- 
sideration thoroughly established in the common law when Law- 
rence v. Fox was decided. Johnson, Ch. J., and Denio, J., were of 


1 20 N. Y. 268 (1859). 2 20 N. Y. 275. 8 1 Vent. 318. 
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opinion that the promise of Fox was to be regarded as made to 
the plaintiff through the medium of his agent, whose action he 
could ratify when it came to his knowledge though taken without 
his being privy thereto. Comstock, J., delivered a vigorous dis- 
senting opinion, beginning with the statement: “ The plaintiff had 
nothing to do with the promise on which he brought this action.” } 

Turning to Langdell’s Summary of Contracts, the rule is thus 
stated: 

“It was decided in Dutton v. Poole? (1677), that a daughter 
might maintain an action on a promise made to the father for her 
benefit, though it had previously been decided (Bourne v. Mason) 
as it has been since (and uniformly in England, Crow v.: Rogers, 
Price v. Easton) that a person for whose benefit a promise was 
made, if not related to the promisee, could not sue upon the 
promise. This latter proposition is so plain upon its face, that it 
is difficult to make it plainer by argument. A binding promise 
* vests in the promisee, and in him alone, a right tocompel perform- 
ance of the promise, and it is by virtue of this right that an action 
is maintained upon the promise. In the case of a promise made 
to one person for the benefit of another, there is no doubt that the 
promisee can maintain an action not only in his own name, but for 
his own benefit. If, therefore, the person for whose benefit the 
promise was made could also sue upon it, the consequence.would 
be that the promisor would be liable to two actions. In truth, a 
binding promise to A to pay $100 to B confers no right upon B 
in law or equity. It confers an authority upon the promisor to 
pay the money to B, but that authority may be revoked by A at any 
moment. Of course it follows that the distinction upon which 
Dutton v. Poole was decided is untenable; and accordingly that 
case has been overruled. Tweddle v. Atkinson.” 

Has this statement of the case against allowing a stranger to a 
contract to bring an action upon it ever been met by any court 
which has allowed the action? Mr. Lawrence had no right, either 
legal or equitable, under the contract between Fox and Holly. If 
they had desired to confer a right upon him, the law provided a 
variety of methods by which it could be done. It was competent 
for Holly to act as agent for Lawrence in making the contract, if 
he had chosen to do so, and then upon familiar principles of agency 
Lawrence could ratify the act of one who had assumed to be his 


1 20 N. Y. 275. 2 Langdell, Summary of Contracts, 2 ed., § 62. 
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agent. It was competent for Holly to make a declaration of trust 
in regard to the promise of Fox, in favor of Lawrence; or to re- 
quire an undertaking from Fox that he would pay to Lawrence the 
specific fund of $300 delivered to him, thereby impressing upon 
it a trust; or for all three parties to effect a novation by making 
the promise necessary to extinguish the debt from Holly to Law- 
rence, and substitute for it a new debt or obligation from Fox to 
Lawrence. They did none of these things, and upon the facts 
proved it cannot be argued in support of the decision that they 
attempted to do any of these things. If the law provided no 
reasonable means by which Lawrence could acquire a right against 
Fox upon the transaction described, there might be ground for 
straining to extend him a remedy; but with ample means existing 
in the law to create a right in his favor, which was not used in his 
behalf, why should the court trouble itself to give Mr. Lawrence a 
remedy when he had no right? 

The subsequent history of the case of Lawrence v. Fox is full of ~ 
interest. Any student of the law will be well repaid for his labor, 
by reading all the subsequent decisions of the Court of Appeals in 
which the case has been cited and considered. Most students I 
believe will rise from that labor with the conviction that it would 
have been better for the law if Mr. Lawrence had been denied 
a remedy. It is plain that the Court of Appeals itself has not 
been satisfied with the decision. In Pardee v. Treat, Andrews, J., 
says: “The recent cases show that the court is disinclined to ex- 
tend the rule in Lawrence v. Fox.”! In Wheat v. Rice, Finch, J., 
says: “We prefer to restrict the doctrine of Lawrence v. Fox 
within the precise limits of its original application.”? And again, 
in Gifford v. Corrigan: ‘“ Of course, it is difficult, if not impossible, 
to reason about it without recurring to Lawrence v. Fox (20 N. Y. 
268) and ascertaining the principle upon which its doctrine is 
founded. That is a difficult task, especially for one whose doubts 
are only dissipated by its authority, and becomes more difficult 
when the number and variety of its alleged foundations are con- 
sidered. But whichever of them may ultimately prevail, I am_ 
convinced that they all involve, as a logical consequence, the 
irrevocable character of the contract after the creditor has ac- 
cepted and adopted it, and in some manner acted upon it. The 
prevailing opinion in that case vested the creditor’s right upon 


1 82 N. Y. 385 (1880). 2 97 N. Y. 296, 302 (1884). 
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the broad proposition that the promise was made for his benefit, 
and, therefore, he might sue upon it, although privy neither to the 
contract or its consideration.”! Space will not here permit the 
pursuit of Lawrence v. Fox through all the refinements and distinc- 
tions which it has engendered, but there is good reason for the 
assertion that it has brought some confusion and uncertainty into 
the law. Harriman on Contracts says: “ This rule has no founda- 
tion in principle, and is a pure case of judicial legislation; but the 
rule has been widely adopted throughout the United States, and 
has led to great confusion in the law.”* A graduate of the Harvard 
Law School, writing as a practicing lawyer in New York, says: 
“ The New York courts, however, were soon put on the defensive, 
and, pitifully and apologetically squirming and shifting under the 
heavy burden, began to limit the new rule and hem it about... . 
We find a never-ceasing pricking of conscience.”? In Wald’s 
Pollock on Contracts, Professor Williston says: ‘“ The jaw of New 
York is in rather dubious condition. It has been laid down in 
some cases that in order to entitle one who is not a party to a 
contract to sue upon it, the promisee must owe him some duty; 
but from recent cases it seems that a moral duty is enough, and 
this gives the court considerable latitude.” * 

In the face of comments like these, and others which may be 
made, equally well founded, it is of little value to say that the doc- 
trine of Lawrence v. Fox has spread far and wide in the United: 
States, and that Massachusetts is now the only state which adheres 
to the general rule that a third person cannot sue upon a contract 
made for his benefit. If the lawyers and judges of Massachusetts 
have been remiss in the pursuit of “ manifest justice,” they have 
the satisfaction of seeing the Supreme Judicial Court sailing over 
untroubled seas in the law of contracts, under the friendly light of 
the common law, while the highest courts of sister states are strug- 
gling among the rocks and shoals to which they have been guided 
by the false light of Lawrence v. Fox. The more serious matter 
to be considered is that, in departing from the sound principles of 
the common law upon this important subject, many courts have 
become involved in diversity and uncertainty due to a failure to 
perceive or to state clearly any logical ground upon which the de- 


1 17 N. Y. 257, 263 (1889). 

2 Harriman, Contracts, 2 ed., 213. 

3 1 Harv. L. REV. 226, Privity of Contract, by Jesse W. Lilienthal. 
# Wald’s Pollock, Contracts, 250. 
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parture from sound principle was based. When the action of the 
courts leads to contradictory decisions or to uncertainty in the 
common law, relief must be had from some quarter, and the only 
available source of relief is the legislature. It cannot be said in 
all cases that it is undesirable that the legislature should be invoked 
‘to enact laws affecting the common law as declared by the courts. 
Such legislation at times is necessary and proper as a result of in- 
dustrial or economic or social changes in society. Thus the rule 
established in the case of Farwell v. Boston & Worcester Rail- 
road,! by which a master was not answerable to his servant for in- 
juries received in consequence of the negligence of a fellow servant, 
after a career of nearly half a century, has been profoundly mod- 
ified by the Employers’ Liability Act, and in England by the 
Workmen’s Compensation Act — legislation which may well be 
justified on the ground that the rule of the common law estab- 
lished before 1850 was unsuitable to the great industries and 
changed conditions of the present day. The law of contracts, the 
law of torts, the law relating to personal property, and the entire 
system of equity may be said to be the work of the courts, and 
but slightly influenced by legislation. As a general rule it is 
better that the evolution of the law in those important subjects 
should continue through the agency of the courts rather than of 
the legislature; and it may further be said that it is highly un- 
desirable that the need for legislation on those subjects should 
result from unsound or illogical action by the courts themselves. 
This is one of the evils resulting from Lawrence v. Fox. Thus Mr. 
Lilienthal suggested, in the article above cited, “‘ Perhaps we shall 
get relief from the Field Code, which begins to loom up with ter- 
rible distinctness, and already poses as the layman’s panacea and 
the lawyer’s dragon.” 
William Schofield. 
Boston. 
[70 be continued.) 


14 Met. (Mass.) 49 (1842). 2 1 Harv. L. REv. 232. 
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PowWER OF THE INTERSTATE COMMERCE COMMISSION TO INTERROGATE. — 
In the course of an investigation instituted in pursuance of one of its reso- 
lutions, the Interstate Commerce Commission interrogated the defendant 


with the object of ascertaining whether the directors of the U. P. railroad 
had expended its funds while the defendant was an officer of that corpora- 
tion in buying stocks at wrongfully inflated prices or stocks that should not 
have been purchased. Upon his refusal to answer these interrogatories the 
commission sought the aid of a federal court, which directed him to answer. 
Interstate Commerce Commission v. Harriman, 157 Fed. 432 (Circ. Ct., 
S. D. N. Y.). A preliminary consideration * is whether the commission has 
been given power to propound these interrogatories. In view of the broad 
terms of the Interstate Commerce Act? and of the Supreme Court’s con- 
struction that it endows the commission “ with plenary administrative power 
to supervise the conduct of carriers, investigate their affairs, their accounts, 
. . - and generally to enforce the provisions of the act,”*® this must be 
decided in the affirmative. The more fundamental consideration is whether 
Congress itself could constitutionally press these interrogatories, since other- 
wise its delegation to the Commission would be futile. The inquisitorial 
power of legislative bodies has received but little consideration. The im- 
portance to such a body of the ability to gather information before acting, 
is readily apparent. Necessity seems to have established the power and 


1 Whether these interrogatories were pertinent to the inquiry defined by the reso- 
lution is not considered, since any difficulty on this score can be obviated by a differ- 
ently worded resolution. 

2 24 Stat. at L. 379; amended 34 Stat. at L. 584. 

8 Texas, etc. Ry. v. Abilene Cotton Oil Co., 204 U. S. 426, 438. See also 
Interstate Com. Com. v. Brimson, 154 U. S. 447; Same v. Cincinnati, etc. Ry., 
167 U. S. 479, 506; Same v. Baird, 194 U. S. 25, 41. 
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determined its extent —a legislature may conduct an investigation, which 
includes interrogating, but only to aid it in the performance of a constitu- 
tional function.* 

The court apparently believed that Congress in two ways could constitu- 
tionally legislate on the subjects concerning which the defendant was 
directed to testify, and both involve points embarrassing because of difficulty 
and of novelty. One was that Congress could limit the interstate opera- 
tions of corporations whose funds were not handled as Congress desired.® 
This is difficult to support. The power to regulate commerce is the power 
“to prescribe the rule by which commerce is to be governed.” ® It is not 
necessarily fatal that the rule takes the form of a prohibition,’ or that Con- 
gress’ hope is to attain thereby some other object within its power.’ But 
“ manifestly, any rule prescribed for the conduct of interstate commerce, in 
order to be within the competency of Congress under its power to regulate 
commerce among the states, must have some real or substantial relation to 
or connection with the commerce regulated’’;°® that is, it must do more 
than merely indirectly affect interstate commerce. To keep corporations 
out of interstate commerce because of the way their funds are invested, 

-seems directly to regulate corporate finance, and indirectly to affect inter- 
state commerce. It would be very close to what the court, quoting from 
the Employers’ Liability Cases, properly admits Congress cannot do — 
control the general conduct and business of persons engaged in interstate 
commerce. The distinction here sought to be drawn may clearly be seen 
in the many cases upholding state statutes merely indirectly affecting inter- 
state commerce and not regulating it. The other method suggested by the 
court was that Congress might regulate the capital as an instrumentality of 
interstate commerce. ‘The argument for this method is that the capital is 
wealth appropriated to carry on interstate commerce, and without it inter- 
state commerce could not be conducted ; therefore the capital is an instru- 
mentality of interstate commerce, and the courts have laid it down broadly 
that the power of Congress extends to all instrumentalities. ‘ But this would 
not apply to the investment of all corporate funds.™! Also, the regulation 
of these instrumentalities should refer directly and substantially to the con- 
duct of interstate commerce. No help can be derived from the federal 
police power, since neither the morals, safety, nor health of the community 
is at stake.’ It is submitted that the interrogatories might have been sus- 
tained because of the power of Congress to prevent combinations or devices 


4 See People v. Keeler, 99 N. Y. 463; Kilbourn v. Thompson, 103 U.S. 168; 7x re 
Chapman, 166 U. S. 661; Interstate Com. Com. v. Brimson, supra; Wilckens v. 
Willet, 1 Keyes (N. Y.) 521, 525. 

5 In support of this view, see Report of Commissioner of Corporations, Dec. 1904, 


» 49. 

6 Marshall, C. J., in Gibbons v. Ogden, 9 Wheat. (U. S.) 1, 196. 

7 United States v. Brigantine “ William,” 2 Hall’s Am. L. J. 255; The Lottery 
Case, 188 U. S. 321. 


8 Congress so used the taxing power. See Veazie Bank v. Fenno, 8 Wall. (U. S.) 
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33; Adair v. United States, 208 U. S. 161, 178. See also United States v. E. C. 
Knight Co., 156 U. S. 1, 13; Employers’ Liability Cases, 207 U. S. 463, 495; 
Mr. Victor Morawetz in 17 Harv. L. REV. 533; 20 Harv. L. REv. 499; Prentice, 
Federal Power, 33 et seqg., 219 et seq. 


10 207 U. S. 463, 502, 505. 
11 The court ey overlooked the fact that the funds in question were the 
proceeds of a bond issue. Its reasoning, however, might be applicable to these funds. 


2 The Lottery Case, su~ra; 20 Harv. L. REV. 658; Freund, Police Power, § 66. 
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in restraint of interstate commerce,” and on a line of reasoning that, since 
Congress may regulate rates of interstate railroads, it is entitled to have full 
particulars as to the corporation’s assets and liabilities in order that it may 
properly exercise this function. Also, if the directors acted unconscionably, 
the corporation’s right to recover any profits they thereby realized might be 
considered an asset. 


RETENTION OF JURISDICTION AFTER TERMINATION OF RECEIVERSHIP.— One 
of the difficulties incident to the concurrent jurisdiction of federal and state 
courts appeared recently in the case of a federal receivership where the 
court imposed on the buyer of the property the duty of paying all claims 
against it, reserving to itself jurisdiction over all such claims. A decision 
of the Supreme Court now holds that a state court was without power to 
foreclose to satisfy one of these claims. Wabash R. R. Co. v. Adelbert Col- 
lege, 208 U. S. 38. This result does not rest on a doctrine of constructive 
possession of the ves by the federal court after the sale, nor involve any ex- 
tension of federal jurisdiction. When a zes is subject to the concurrent 
jurisdiction of two courts and one of them takes actual possession, as regards 
questions involving the possession, it is in effect removed from the territory 
of the other court." While one court has possession it is no more within 
the power of the other to determine rights in the ves than it is within the 
power of a court of one state to determine interests in land lying in another 
state. This rule goes to the extent of saying that a sale made by order of 
the second court would pass no title. But the exclusiveness of control 
ends when actual possession ends.* In the case under discussion the prop- 
erty was subject to several junior mortgages and alleged equitable liens. 
None of these gave any legal interest in the property; at most they were 
only rights to be paid out of the proceeds of the property according to pri- 
ority after judicial sale. When such a sale is made without fraud and under 
the supervision of the court, for the express purpose of getting the entire 
proceeds of the property so as to pay off the claims, these equitable rights 
in the property are exhausted and holders have left their claims as creditors 
against the proceeds. This is true whether they were parties to the fore- 
closure or not, for the court can compel the appearance of all who claim an 
interest in the property,® and if they cannot be found, can adjudicate their 
rights after service by publication.* The result is that the court can sell the 
property for its full value free from all such equitable liens, and will dis- 
tribute the proceeds among those entitled. This fund being in the actual 
possession of the court, no other court can adjudicate claims against it. 

The sale, however, need not be for cash, and was not’in this case. Part 
of the consideration may be the assumption by the buyer of the express 
duty to pay certain claims as their validity is established. This obligation 
being estimated by the buyer, he may bid in the property for what he will 


18 Northern Securities Co. v. United States, 193 U.S. 197; United States v. Joint 
Traffic Ass’n, 171 U.S. 505. 


1 In re jon 149 U. S. 164. See 17 Harv. L. Rev. 196; 21 Harv. L. REv. 27 

2 Wiswall v. Sampson, 14 How. (U.S.) 52; Heidritter v. Elizabeth Oil Cloth Co., 
112 U.S. 294; Walling v. Miller, 108 N. Y. 173. 

8 Walker v. Flint, 7 Fed. 435; Logan v. Greenlaw, 12 Fed. ro. 

* See Perry v. Board of Missions, 102 N. Y. 99; Jones, Liens, § 28. 

5 Farmers’ Loan Co. v. Houston & T. C. Ry. Co., 44 Fed. 115. 

6 Goodman v. Niblack, 102 U. S. 556. . 
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give in addition and bind the property as security for the obligation. But 
the court holds all the proceeds, both money and obligation, and claimants 
must come to it if they seek payment.’ It must be remembered that the 
buyer is under no obligation except by the terms of the sale and that the 
property is entirely free from the old liens and subject only to a new one as 
security for the obligation. 

If this analysis is sound, it is apparent that express reservation of jurisdic- 
tion, though sweeping in terms, is in fact only an express statement of what 
is the court’s undisputed jurisdiction — control over the proceeds while 
in its possession. Judgment liens established by state courts before the 
federal court took possession are ves adjudicata and, as the court intimates, 
will be allowed as such by the federal court. The doctrine does not of 
course limit the jurisdiction of state courts over rights in the property ac- 
quired after the sale, or prevent suits in state courts based on legal interests 
in the property which existed before the court took possession. The federal 
court can only sell the debtor’s property, and if the marshal purports to sell 
what in fact belonged to another, the buyer can get no title to that portion.® 
The reservation covers only claims against the proceeds as such of the 
debtor’s property. The general doctrine, it may be added, should apply 
equally when a state court has possession of the proceeds.® 


THE RELATION OF MISTAKE TO THE PROBLEM OF INTERPRETATION OF 
Wits. —A recent decision of the Supreme Court of Illinois offers oppor- 
tunity for an examination of the relation which mistake should bear to the 
problem of interpretation of wills. In this case it was held that a devise of 
the “ north half” of a certain quarter section of land, which the testator did 
not own, was effectual to convey the legal title to the east half. Fe/kel v. 
O’ Brien, 83 N. E. 170.1 Since the statutes require that wills shall be in 
writing, signed, and attested, it is obvious that the desires of a testator can- 
not take effect by virtue of those statutes unless the will contains a proper 
written expression of those wishes.? It follows that before the work of in- 
terpretation can begin, it must first be determined that the testator has used 
words in some sense other than their direct and primary meaning. ‘The 
fact that the testator has used words whose primary sense does not convey 
the concept which extrinsic circumstances prove him to have purposed to 
convey, is some evidence that the testator has used a language which re- 
quires interpretation, but it is not conclusive, for there is always present 
the possibility of mistake. If one who was accustomed to speak of his one 
hundred and forty-ninth street house as his forty-ninth street house, should 


7 Mercantile Trust, etc., Co. v. Roanoke & S. Ry. Co., 109 Fed. 3; State Trust Go. v. 
Kansas City, etc., Ry., 110 Fed. 10; Julian v. Central Trust Co., 193 U. S. 93. The 
same rule applies when the buyers assume the liability for torts committed by the 
receivers. Stewart v. Wisconsin Cen. Ry. Co., 117 Fed. 782; Central Trust Co. vz. 
St. Louis, A. & T. Ry. Co., 59 Fed. 385; Jesup v. Wabash, etc., Ry. Co., 44 Fed. 663. 

8 Campbell v. Parker, 59 N. J. Eq. 342. 

* Hutchinson v. Green, 6 Fed. 833. 


1 Whitehouse v. Whitehouse, 113 N. W. 759 (Ia.); Patch v. White, 117 U. S. 210. 
Cf Thomson v. Thomson, 115 Mo. 56; Lynch v. Lynch, 142 Cal. 373; Williams v. 
Williams, 189 Ill. g00. But see Tucker v. Seaman’s Aid Society, 7 Met. (Mass.) 188. 

2 See Thayer, Prel. Treatise on Evidence, 395; Hawkins, 2 Jurid. Soc. Papers, 298, 
302. Cf. Gibson v, Minet, 1 H. Bl. 569, 614. 
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by will dispose of his “ forty-ninth street house,” ® it is clear that he has 
made an exact written expression of the conception which he entertained, 
though it is in a unique language which the court may translate if the spirit 
of the statute of wills permits the use of language that does not convey 
its meaning to persons familiar with the national speech, which has been 
thus perverted.* On the other hand, when one who owns and intends to 
devise the southeast quarter of a certain section of land describes it as the 
northeast quarter of that section, the words themselves bear almost conclu- 
sive evidence that the testator was using, not his own peculiar language, 
but rather the language of a particular survey of that section and, by inad- 
vertence, has failed to choose the particular words of that language which 
would give a written expression of his intent. The element of mistake has 
entered and defeated the testator’s purpose to comply with the statute of 
wills. 

It has been suggested, however, that the court may strike out the “false ” 
words of description and thus produce an equivocal description which may 
then be applied to the land which the testator intended to devise. While 
it may be open to grave doubt whether or not words which apply equally 
well to more than one thing may be said to designate any particular one of 
them,® the conclusive argument against this contention is that courts cannot, 
with propriety, strike from a will words inserted by mistake. If the words 
are actually stricken from the instrument, the altered document is not the 
writing which the testator signed and the witnesses attested.” If, on the 
other hand, the ‘‘striking out” is purely fictitious, it is but a circuitous 
method of “ interpretation.” 

. Because the process of interpretation cannot be used to correct mistakes 
in wills, it does not follow that our courts are helpless to relieve the situa- 
tion. It is submitted, however, that equity alone can adequately deal with the 
matter. How far the chancellor would go in declaring that the legal titles 
which have accrued because of a testator’s inadvertence shall be held in 
constructive trust for the intended beneficiaries, is problematical. But a due 
regard for the rights of third persons who, before any question of construc- 
tion has been raised, have reasonably acted in reliance on the primary 
meaning of the words of a will,* demands that the problem be solved by a 
court which can both protect such persons, and, as far as possible, effectu- 
ate the. desires of testators. 


TIME WHEN. AN INHERITANCE TAX ON PERSONALTY ACCRUES. — 
Inheritance tax statutes ordinarily provide for a tax when property passes 
by will or by intestate laws to any person except a father, mother, brother, 
etc. The tax is imposed not on the property transferred, but solely on the 


3 Peters v. Porter, 60 How. Pr. (N. Y.) 422. 

4 Cf. Wigram, Interpretation of Wills, ro. 

5 Patch v. White, supra; Whitehouse v. Whitehouse, supra. 

® See Mr. Justice Holmes in 12 Harv. L. REv. 417. 

7 See Rhodes v. Rhodes, 7 App. Cas. 192, 198. The English Court of Probate 
does, on proffer for probate, strike out such words, unless the will was read over 
to the testator before execution. It is believed that this anomalous doctrine has never 
been tested in a court of appeal. In the Goods of Duane, 2 Sw. & Tr. 590; In the 
Goods of Boehm, [1891] P. 247. 

8 In Patch v. White, supra, the testator died in 1832 and the first argument of the 
ejectment suit brought against a third person was not heard by the Supreme Court 
until 1885. 
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transfer or passing of the property.’ When does personal property pass 
within the meaning of the statute? In a recent case in New York it was 
decided that on the death of a non-resident intestate his estate co instanti 
passes to his next of kin and that the state’s right to an inheritance tax on 
the shares of all non-exempt distributees vests at once, and cannot be 
defeated by the administrator’s election to apply the New York assets 
to the payment of the claims of an exempt distributee. /atter of Ramsdill, 
190 N. Y. 492. In an earlier case in the same jurisdiction it was held that. 
where a testator domiciled in England left personalty in that country and 
also in New York, his executor, by paying the non-exempt legatees out of 
the English assets, could escape payment of the New York inheritance tax.? 
It is argued that the tax is on the succession, and since the, executor has 
chosen to apply assets in another jurisdiction to the payment of the legacies 
of non-exempt legatees, there has been no succession by such legatees to 
any property in New York. This is only another way of saying that on 
the death of the testator no property passes to the legatees. The state’s 
right to the tax depends not upon a formal change of title but upon the 
passing of the instant right to a beneficial interest. The distinction taken 
by the New York court that such a beneficial interest passes to the next of 
kin on the death of an intestate, but does not pass to the legatee on the 
death of a testator, seems unfounded in reason. For neither an executor 
nor an administrator takes any beneficial interest in the decedent’s property. 
And on the death of the testator or intestate both legatees* and next of 
kin® get an immediate interest in the personal estate analogous to that 
of a cestui gue trust. Accordingly the next of kin at the time of the intes- 
tate’s death and not those at the time of distribution take the personal 
estate.© The share of a distributee who dies before distribution goes to his 
personal representative.’ And income derived from the estate after the 
decedent’s death is not liable to the tax.* It follows that within the 
meaning of the statute property passes both under a will and under intes- 
tate laws on the death of the testator or intestate, and at that time the 
state’s right to the inheritance tax accrues.® Once the state’s right to the tax 
has vested, neither the executor ’° nor the administrator should be allowed 
to defeat it. It cannot even be surrendered by legislative act. Accord- 
ingly, if a testator leaves property to an illegitimate son who is subject to an 
inheritance tax, the administrator must pay the tax, though the legislature 
passes an act on the day after the testator’s death legitimating the son.’” 

By the weight of authority no inheritance tax can be collected when a 
legatee renounces his legacy.* ‘This result can be reached only by a resort 


1 Magoun v. I. T. & S. Bank, 170 U. S. 283; Plummer vz. Coler, 178 U. S. 115. 

2 Matter of James, 144 N. Y.6. See also Matter of McEwan, 51 N. Y. Misc. 455. 

8 Kingsbury v. Chapin, 82 N. E 700 (Mass.). 
4 Hooper v. Bradford, 178 Mass. 95; Mechanics’ Savings Bank v. Waite, 150 

ass. 234. 

6 A a v. Greer, 39 Ala. 133. 

6 Thompson v. Thomas, 30 Miss, 152; Moore wv. Gordon, 24 Ia. 158. 

7 Rose v. Clark, 8 Paige in, Y.) 574- 

8 Williamson’s Estate, 153 Pa. St. 5018; Matter of Will of Vassar, 127 N. Y. 1. 

® Matter of Westburn, 152 N. Y. 93; Lines’s Estate, 155 Pa. St. 378; Hooper z. 
Bradford, supra. ; 

10 Kingsbury v. Chapin, supra. See also Greves v. Shaw, 173 Mass. 205. 

11 Trippett v. State, 149 Cal. 521. 

12 Galbraith v. Com., 14 Pa. St. 258; Com. v. Stump, 53 Pa. St. 132. 

138 Jn re Estate of Stone, 132 Ia. 136; Matter of Wolfe, 89 N. Y. App. Div. 349. 
Contra, Frank’s Estate, 9 Pa. Co. Ct. 662. 
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to the fiction of relation. Although a beneficial interest vests in the 
legatee on the testator’s death, he has a right to reject it.* When once he 
exercises this right his share falls back into the residuary, and the residuary 
legatees by relation take an interest in it from the death of the testator. 
The transfer, then, has been in effect directly to the residuary legatees and 
therefore if they are non-taxable the state has no right to collect a tax. 


THe NATURE OF THE JURISDICTION OF UNITED SraTEs CourRTS 
EsTaBLISHED IN ForeiGN CouNTRIES.— The extent to which treaties 
allow the United States to exercise extraterritorial jurisdiction is to enforce 
duties owed by its own citizens. ‘Their rights are governed and adminis- 
tered by the law and the local courts, whether native or consular, of the 
person who wrongs them.’ The nature of the jurisdiction so exercised 
must be determined by the terms of the treaty giving the power, and the 
act creating the tribunal. An interesting example of such an act is that of 
June 30, 1906, establishing the United States Court for China and giving 
it jurisdiction of the more important civil and criminal cases against Amer- 
ican citizens in China, formerly heard before the American consular courts 
there.? The act greatly restricts the jurisdiction of the consuls and allows 
appeals from their judgments to the new court in all cases. The Circuit 
Court of Appeals for the Ninth Circuit has recently held that this court 
has jurisdiction of an offense committed by an American in China, where 
the act constituted a crime by the “ common law,” — meaning the com- 
mon law of the colonies at the time of the separation from Great Britain. 
Biddle v. United States, 156 Fed. 759. Of course, this does not imply 
that the court is attempting to fasten the English common law on the Chinese 
Empire, but simply denotes that the United States has authority to appiy 
this somewhat abstract system of law in the exercise of its extraterritorial 
privileges in China. The sanction of such extraterritorial jurisdiction is the 
consent of the Emperor of China, expressed in the treaties with the United 
States, to the effect that citizens of the United States sued or charged with 
crime in China shall be tried and punished “ according to the laws of the 
United States.” * And, in defining these laws for the exercise of the juris- 
diction thus granted, Congress enacted in the Act of 1906 as well as in the 
previous acts which concerned the consular courts, that the “ common law” 
shall be applied when existing laws are deficient to give jurisdiction.* The 
act rightly and clearly recognizes, however, that the jurisdiction of the 
United States is dependent on and limited by the terms of the treaties with 
China. The jurisdiction of the United States in China is binding simply 
because of the presence of American citizens in the territory of an emperor 
who, by force of his personal jurisdiction over them, has placed them under 
the jurisdiction of their sovereign. And clearly it is not the delegation of a 
qualified territorial jurisdiction, but the grant of personal jurisdiction,® as it 
does not extend to persons who are not American citizens. But the con- 
sular courts and the Court for China will entertain suits by foreigners 
against American citizens in China,® and will bind and punish them without 


14 Watson v. Watson, 128 Mass. 152; /2 re Estate of Stone, supra. 


1 Piggott, Exterritoriality, 21. 2 34 Stat. at L. 814. 

8 Treaty with China, June 18, 1858, Art. XI, XXIV, XXVII. See Dainese vz. 
Hall, 91 1} 

4 34 Stat. at L. 814, § 4. 

5 7 Opin. Atty.-Gen. 495. 6 rr Opin. Atty.-Gen. 474. 


q 
| 
| 
q 
ef 
| 
4 
| 
| 
| 
| 
q 


438 HARVARD LAW REVIEW. 


observing the Constitution of the United States.’7_ As formal indictment 
and trial by jury would usually be impracticable, Congress has not adopted 
the constitutional guaranties for the benefit of defendants before extra- 
territorial courts. 

The exercise of this peculiar personal jurisdiction by these courts is 
simply the most practical means of insuring justice to our citizens in coun- 
tries — Oriental or barbarous — where standards differ so essentially from 
ours that just trials of foreigners are impossible.* When, however, a civil- 
ized nation annexes ® or assumes the protection" of such countries, this 
objection disappears, and the United States abandons its extraterritorial 
jurisdiction. ‘The same result is reached when an Oriental nation develops 
into a modern nation and establishes responsible courts, as in the case of 
Japan." And, as between the United States and civilized nations, the juris- 
diction of consular courts is confined to disputes arising between masters, 
officers, and crews of vessels belonging to the respective nations, when not 
breaches of the peace.” 


THE NATURE OF THE INTEREST NECESSARY TO PERMIT AN OBJEC- 
TION TO THE CONSTITUTIONALITY OF A STATUTE.—Since the federal 
Constitution is the supreme law of the land, there is a general presumption 
that the governmental bodies have acted in conformity with it. A court 
will hesitate to declare a statute unconstitutional, since in doing so it 
necessarily decides that the legislature, either wilfully or negligently, has 
tried to usurp power denied to it by the people. Consequently, even when 
a constitutional point is squarely raised, if the court can decide the case 
on another ground, it will do so. In like manner a court will not listen to 
an objection to the constitutionality of an act, made by one whose rights 
are not directly affected by it. Thus the owner of the particular estate may 
not object to a statute which defeats the right of the remainderman.’ Nor 
where a law excludes negroes from a grand jury may a white man object to 
such exclusion, since he is not prejudiced thereby.” And if one has con- 
sented to an invalid statute, as to the taking of property without compen- 
sation, he cannot later set up the unconstitutionality of the transaction.*® 
A more difficult problem arises when one questions the constitutionality of 
a statute in an official capacity. The question generally arises when appli- 
cation is made for a writ of mandamus to compel an official to perform his 
duty. It would clearly be disastrous if every petty official could, when the 
attempt was made to compel him to perform an administrative act, set up 
the defense of the unconstitutionality of the statute. On the other hand, 


7 In re Ross, 140 U. S. 453. 

8 By treaties with the following countries, the United States has extraterritorial 
jurisdiction in civil or criminal cases or both: Borneo, China, Muscat, Morocco, 
Persia, Siam, Tripoli, and Turkey. 

9 Madagascar: For. Rel. 1897, 152-4. 

10 British Protectorate of Zanzibar: 5 Moore, Dig. Internat. Law, 868-9. 

11 2 Moore, Dig. Internat. Law, 660. The United States has promised to relinquish 
its extraterritorial rights when the condition of Chinese law warrants it in so doing. 
Treaty with China, Oct. 8, 1903, Art. XV. 

12 5 Moore, Dig. Internat. Law, 128. Cf Jz re Wildenhus, 28 Fed. 924; Tellefsen 
v. Fee, 168 Mass. 188. 

1 Sinclair v. Jackson, 8 Cow. (N. Y.) 543. 

2 Com, v. Wright, 79 Ky. 22. 

8 Haskell v. New Bedford, 108 Mass. 208. See 2t Harv. L. REv. 133. 
* See United States v. Marble, 3 Mackey (D. C.) 32. 
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each official has sworn to uphold the Constitution, and a court may well be 
reluctant to force him to do an act which may be in violation of his oath 
and detrimental to the rights of the people.© Much depends, necessarily, 
upon the facts in each particular case. Where the validity of the statute 
appears to be doubtful, the great weight of authority is that the court will 
consider the defense.® Especially is this true where the official will incur 
a personal liability if the statute is later declared invalid, as in the case of 
an auditor who is compelled to pay out money.’ 

When, however, a state official appeals from a state court to a federal 
court, a different problem is presented. ‘The decision of the court of last 
resort of the state is binding on the Supreme Court of the United States 
unless a federal question is involved. In a recent case where a county 
court was prevented from levying a tax by virtue of a statute which it 
claimed to be unconstitutional, and where the constitutionality of the statute 
had been upheld by the highest court of the state, the federal Supreme 
Court refused to take jurisdiction on the ground that, since the appellant's 
interest was official and not personal, no federal question was involved. 
Braxton County Court v. West Virginia, 208 U. S. 192. Even though 
the official is liable for costs in the state suit, this pecuniary interest will not 
be sufficient to raise a federal question under the Fourteenth Amendment, 
since the liability for costs does not affect the merits of the case.® It is 
believed that the same result would be reached, though the official might 
later become personally liable for his acts under the statute, as in the case 
of a tax-collector collecting under an unconstitutional law. Though the 
erroneous decision of the state court might prove disadvantageous to him, 
such a decision does not give him an appealable interest, since he is not 
directly affected, 


LIABILITY FOR NEGLIGENT MISREPRESENTATIONS. — Whether or not an 
action can ever be maintained for the negligent use of language is a question 
on which there seems to be no conclusive authority. It is, however, raised 
squarely by a recent Ohio decision. A demurrer was sustained to a peti- 
tion alleging that the defendant company was engaged in making abstracts 
of title to realty ; that it was customary for purchasers of realty, even though 
under no contract relation with the defendant, to rely on these abstracts ; 
and that the plaintiff was damaged by acting on a negligently defective 
abstract made by the defendant. Zhomas v. Guarantee Title & Trust 
Co., Circ. Ct. Cuyahoga Co., Nov. 18, 1907. It seems clear that the mere 
existence of a custom to rely on such abstracts is not sufficient basis for 
a contract relation’ and that, in spite of some decisions which appear to 
leave the matter in doubt,? the plaintiff could not recover in an action for 
deceit. Ifthe plaintiff is to recover, therefore, negligent use of language 
must be the basis of the action. It has been held that a lawyer is not liable 
for the results of a negligent mistake in a casual opinion given to one not a 


5 Van Horn vz. State, 46 Neb. 62. 
6 See 6 Am. & Eng. Encyc., 2 ed., 10go. 
7 Denman v. Broderick, 111 Cal. 96. 
8 Rasmussen v. Idaho, 181 U. S. 198. 
® Smith v. Indiana, rot U. S. 138. 
1 Savings Bank v. Ward, 100 U. S. 195. Cf Dickle v. Abstract Co., 89 Tenn. 431, 
allowing recovery where the defendant knew that the plaintiff would so rely. 
2 Krause v. Busacker, 105 Wis. 350. 
8 Peek v. Derry, 14 App. Cas. 337. See 14 Harv. L. Rev. 18s. 
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client. Although that case can be distinguished on the ground that the 
plaintiff was not reasonable in relying on the opinion, there are dicta to the 
effect that no such action will lie. Nevertheless, from principles laid down 
in analogous cases it would seem that the demurrer in the present case 
should have been overruled. 

The problem depends on whether or not there is a duty to use care as to 
the accuracy of representations. Undoubtedly such a duty does not exist 
under all circumstances, but a review of the decisions makes it equally cer- 
tain that at times such a duty does exist. There may be a duty imposed by 
statute, as in the case of recording clerks. Then if the clerk negligently 
fails to record a mortgage, he is liable to a plaintiff who relied on the record 
to his damage.® And apart from statute, in this country telegraph com- 
panies are considered to owe such a duty to the public that the recipient of 
a telegram may recover for losses caused by negligent mistakes made in 
transmission.” The courts also find there is a breach of duty where the 
misrepresentation imperils the lives of others. An attempt has been made 
to confine the duty to use care in making representations to cases where 
“the act is one imminently dangerous to the lives of others or is an act 
performed in pursuance of some legal duty.” ® Other decisions, however, 
show that this limitation is not sound. Physicians have been held liable to 
persons with whom there was no privity of contract for the results of negli- 
gent opinions which were not imminently dangerous to life. It has even 
been held that a druggist is similarly liable for negligently and falsely represent- 
ing a hair tonic as harmless." The position of the abstract company can 
be distinguished only on the ground that the damage caused is pecuniary 
instead of physical, and such a distinction seems untenable. In both cases 
the plaintiffs were reasonable in relying on the statement ; in both the defend- 
ants knew persons such as the plaintiffs would rely on the statements and 
would probably be damaged if the statements were false. It is submitted, 
therefore, that a similar duty to use care should be imposed on the 
defendants in both cases.’ 


RECENT CASES. 


ADMIRALTY — DECREES — CHANGE IN TITLE IN CONDEMNED PRIZE. — 
The plaintiff sued on a policy of marine insurance for loss of his ship by perils 
of the sea. The ship was captured during the Russo-Japanese war by a Jap- 
anese cruiser, but was wrecked on the Japanese coast before reaching port. 
Subsequently the wreck was condemned as a prize. He/d, that the insured can- 
not recover, because the ship was lost by capture at the time of its seizure irre- 


* Fish v. Kelly, 17 C. B. (N.S) 194. 

5 See Angus v. Clifford, [1891] 2 Ch. 449, 470; Le Lievre v. Gould, [1893] 1 Q. B. 
491, 50 

6 v. State, 45 N. J. L.1 

7 Western Union Tel. Co. v. Dubois, 128 Ill. 248. 

® Thomas v. Winchester, 6 N. Y. 397. The defendant who negligently sold a 
dangerous drug as harmless was held liable to a third party with whom there was no 
privity of contract. 
® Savings Bank v. Ward, — 206. See 57 Am. Dec. 461, n. 
19 Edwards v. Lamb, 69 N.H - 509; — v. Plimpton, 166 Mass. 585. 
ll George v. Skivington, L.R. 5 Exch. 1 
2 Cf. 14 Harv. L. REV. 184-99. 
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spective of whether the title which later passed by the sentence of condemnation 
related back to that time. Andersen v. Marten, 24 T. L. R. 208 (Eng., Ct. 
App., Dec. 18, 1907). 

For a criticism of the fiction of relation of title on which the case was de- 
cided in the lower court, see 21 HARV. L. REV. 55. 


BANKRUPTCY — POWERS AND DUTIES OF TRUSTEE — LIABILITY FOR NEG- 
LIGENT FAILURE TO COLLECT OUTSTANDING ASSET. — A trustee in bank- 
ruptcy neglected to prosecute a disputed claim to goods of the bankrupt in the 
possession of another. A creditor excepted on this ground to the trustee’s 
final account. Afe/d, that the trustee, if found negligent, may be charged with 
~— 7 of the goods. Jn re Reinboth, 157 Fed. 672 (C. C. A., Second 

irc.), 

The National Bankruptcy Act makes no express provision for charging a 
trustee for negligence. His neglect may be cause for removal or for withhold- 
ing compensation. Jn re Morse, Fed. Cas. No. 9852; see /n re Newcomb, 32 
Fed. 826. And he is liable for loss to the estate caused by his negligent man- 
agement. Ja re Newcomb, supra. His liability for negligently failing to get 
in an asset does not seem to have been passed upon before in this country ; but 
such liability would naturally result from his duty to collect the property of the 
estate, under § 47a (2) of the Act. An English case, on similar facts, reaches 
the same result as the present decision. x parte Ogle, L. R. 8 Ch. 711. 
Moreover an administrator, or a trustee under a settlement, is liable for assets 
of the estate which he does not use ordinary diligence to collect. 7étle v. 
Robinson, 33 N. H. 104; Speakman v. Tatem, 48 N. J. Eq. 136. A trustee 
in bankruptcy should be required to exercise a like degree of care. See 
Speakman v. Tatem, supra. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — TRUSTEE’S RIGHT IN 
PROPERTY OF BANKRUPT SOLD FOR TAXES BEFORE ADJUDICATION — Be- 
fore adjudication property of a bankrupt was sold for taxes. After the statutory 
period a deed was given without applying to the bankruptcy court or joining the 
trustee. Held, that the deed is wi In re Epstein, 156 Fed. 42 (C.C. A., 
Eighth Circ.). 

If property has been put into a receivership, a tax deed thereof, though for 


taxes previously accruing, is void unless issued with the sanction of the court 


appointing the receiver. Johnson v. Southern Building Ass'n, 132 Fed. 540. 
But a master’s deed, given in foreclosure proceedings instituted before the mort- 
gagor became bankrupt, is good. LZyster v. Gaff, 91 U.S. 521. And if a 
pledgor gives the pledgee power to sell without notice and to buy himself, the 
pledgee may enforce it according to its terms, after the pledgor has been adju- 
dicated bankrupt. Ju re Mertens, 144 Fed. 818. Neither the pledgee nor the 


mortgagee need apply to the bankruptcy court or join the trustee. In the pres- _ 


ent case it would seem that the court relied upon the cases as to receiverships 
and disregarded the closely analogous cases of the preéxisting mortgage or 
pledge of a bankrupt’s property. A receiver has very broad powers and is ap- 
pointed not merely to collect and distribute assets, but also to carry on the busi- 
ness; and a distinction seems possible between tax deeds of property in his 
control and of property in the hands of a trustee in bankruptcy. 


BILLS AND NoTEs — NEGOTIABILITY — “ PAYABLE ABSOLUTELY.” — The 
defendant, a joint-stock company, issued coupon bonds payable out of the 
assets of the association, the stockholders, however, to be free from liability 
upon them. He/d, that the bonds are not non-negotiable as being payable only 
out of a particular fund. Adds v. Brown, 190 N. Y. 167. 

For a discussion of this case in the lower court, see 19 HARV. L. REv. 616. 


CARRIERS—— CUSTODY AND CONTROL OF GooDs — LIABILITY OF CARRIER 
TRANSPORTING DANGEROUS ANIMALS. — The defendant was transporting 
trained bears in one of his steamboats. Before delivery to the consignee the 
plaintiff, while lawfully on the defendant’s dock, was injured by one of the 
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bears. Held, that the rule imposing absolute liability on the keeper of ani- 
mals ferae naturae does not apply to the defendant. Molloy v. Starin, 191 
N. Y. 21. 

If carriers were required to receive dangerous animals, they should not be 
under absolute liability for damage, since it seems unjust to impose an insurer’s 
duty upon one who must assume a burden already perilous. Cf. Jackson v. 
Baker, 24 D.C. App. Cas. 100. It is settled, however, that carriers may refuse 
to accept freight of a dangerous character. Cal. Powder Works v. A. & P. 
R. R. Co., 113 Cal. 329. The transportation of animals ferae naturae and of 
explosives is often necessary, and imposing absolute liability would act as an 
undesirable deterrent on carriers. Responsibility irrespective of negligence 
seems to have been imposed originally from a telling that the keeping of such 
things was improper and was in itself an offense. Muller v. McKesson, 73 N. Y. 
195. Mere temporary possession was sufficient, and carriers or bailees for any 
purpose have been charged regardless of caution. A/arse/ v. Bowman, 62 Ia. 
57; Zhe Lord Derby, 17 Fed. 265. The reasoning of the present decision, 
however, would relieve from liability many keepers for limited purposes, and in 
this seems justifiable; for public opinion no longer requires discrimination 
against keepers of ferocious beasts. Cf. Marquet v. LaDuke, 96 Mich. 596. 
Furthermore the result accords with the trend of modern American authority 
to do away with absolute liability in the use of land and of explosives. Brown 
v. Collins, 53 N. H..442; Sowers v. McManus, 214 Pa. St. 244. 


CARRIERS — DISCRIMINATION — DISTRIBUTION OF Cars. — In computin 
the distribution of its cars in a time of shortage, the defendant railroad faile 
to count the fuel cars sent to certain mines by foreign railroads to be filled for 
them. AHe/d, that such fuel cars must be counted in determining the quota to 
be allotted each shipper. 2. 2. Com. of Ohio v. The Hocking Valley Ry. Co., 
12 Interst. C. Rep. 466. 

Under the Interstate Commerce Act coal carriers must distribute their cars 
in proportion to the capacity of the mines of the district. United States v. W. 
Va. Northern R. Co., 125 Fed. 252; 25 Stat. AT L. 855. The method by which 
such quotas should be determined was considered in two recent cases. United 
States v. B. & O. R. Co., 154 Fed. 1c8; Logan Coal Co. v. Penn. R. Co., 154 
Fed. 497. In both it was held that cars provided by a shipper should be counted 
as part of such shipper’s quota, on the ground that the transportation of such 
cars occupied the railroad to the detriment of other shippers. Since it is the 
duty of the carrier to furnish vehicles of transportation, it is bound to subject a 
shipper who does not supply vehicles to no disadvantage. Rice, Robinson and 
Winthrop v. Western N. Y. & P. R. Co., 3 Interst. C. Rep. 162, In one case 
the principle was not applied to foreign fuel cars. United States v. B. & O. 
R. Co., supra. But the other case supports the present ruling. Logan Coal Co. 
v. Penn. R.Co., supra. It is difficult to see any ground for making a distinction 
- between the fuel cars and the individual cars. Under any other rule than that 
of the present case the carrier would be discriminating in favor of the mines 
to which fuel cars were sent. 


CARRIERS — LIMITATION OF LIABILITY— BREACH OF CONDITION PRE- 
CEDENT AS AFFECTING EXEMPTION. —A ship having collided while docking, 
water entered and damaged the cargo between decks, and then, owing to a 
defect in the ship, continued into the hold and there damaged othe: goods. 
The charter-party exempted the owner from liability for accidents in docking. 
Held, that the charterer may recover only the damage due to the unseaworthi- 
ness. Zhe Europa, [1908] P. 84. 

This decision appears to go on the ground that the charterer having received 
substantial performance can now no longer treat the unseaworthiness as a 
breach of condition precedent. The court sarin a recent English case 
in which deviation, though assumed not to be the cause of the damage, was 
held to be such a breach of condition precedent as to deprive the shipowners 
of the contract exemption from liability. Thorley, Ltd. v. Orchis S. S. Co., Ltd., 
[1907] 1 K. B. 660; see 20 HARV. L. REv. 325. But in that case the deviation 
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was in fact a ible cause of the damage. It has not therefore yet been held 
that breach of a condition precedent avoids the express limitations of liability, 
when the damage would have occurred if the condition had not been broken. 


CHATTEL MORTGAGES — AFTER ACQUIRED PROPERTY — RIGHT TO OFF- 
SPRING OF MORTGAGED ANIMALS. — The plaintiff claimed that a chattel 
mortgage of certain cows included the calves in gestation at the time the mort- 
gage was executed, there being no reference in the mortgage to the increase. 
Held, that the mortgage gives only a lien, which does not attach to the calves. 
Demers v. Graham, 93 Pac. 268 (Mont.). 

The general rule is that a chattel mortgagee has title, and so a mortgage on 
animals covers the increase, though not mentioned in the mortgage, on the 
principle partus sequitur ventrem. See 16 Harv. L. REv. 442. This rule 
‘weakens the effect of the recording laws, since an examination of the mortgage 
gives no actual notice of its extent. But in. the few states where by statute or 
decision a chattel mortgage gives only a lien, it is often possible to change 
a result based on the mortgagee’s title. Thus, contrary to the result in states 
passing title to the mortgagee, a tender of the amount due on a note, though 
made after maturity, discharges the lien on the chattel mortgage security. 
Moore v. Norman, 43 Minn. 428; cf. Noyes v. Wyckoff, 30 Hun (N. Y.) 466. 
So too the court is free to construe the lien as limited to the property actually 
described. The contrary view is a possible construction. First Nat'l Bank v. 
Western Mtge., etc., Co., 86 Tex. 636. Thus a pledge is said to cover the in- 
crease. See JONES, PLEDGES, § 32. The view of the present case, however, 
is preferable, as it carries out the spirit of the registry laws. Shoodert v. 
De Motta, 112 Cal. 215. 


CONFLICT OF LAWs — LEGITIMACY AND ADOPTION — LEGITIMATION SuB- 
SEQUENT TO BirtH.— A New York man deserted his wife and purported to 
marry a New Jersey woman, who bore him two children. Thereafter he be- 
came domiciled with his family in Michigan, obtained a divorce there from his 
New York wife by default without personal service, and went through a second 
marriage ceremony with the New Jersey woman. This divorce and remarriage , 
a New York court by decree refused to recognize. By Michigan law illegiti- 
mate children become legitimate by the subsequent marriage of their parents. 
The children claimed New York realty under a devise as the “ lawful issue ” of 
their father. Afe/d, that they are not entitled to the property. Olmsted v. 
Olmsted, 190 N: Y. 458. 

For a criticism of this case in the lower court, see 20 HARV. L. REv. 400. 


CONSIDERATION — THEORIES OF CONSIDERATION — ACCORD AND SAT- 
ISFACTION BY PART PAYMENT. — The plaintiff in a suit for the balance of a 
note admitted that several partial payments had been made by the defendant. 
It was inferable that the defendant was insolvent when the last partial payment 
was made, and possible that she had consented to the sale of certain land. 
Held, that it was error to charge that an agreement to accept the payments in 
full satisfaction is no defense. Frye v. Huddell, 68 Atl. 325 (N. H.). 

Although this case may not squarely involve the doctrine formerly established 
in New Hampshire that an accord and satisfaction by payment of less than the 
whole debt is not valid, yet it is certainly intended to annul that doctrine and 
does not rest on any exception to be made on account of the insolvency of the 
debtor. Reliance is placed upon the general reluctant expressions of assent to 
the overruled doctrine and upon the argument of Professor Ames that it is un- 
just and arose in England through a misunderstanding. See Foakes v. Beer, 
g App. Cas. 605; 12 Harv. L. REv. 515; 13 2béd. 29. The various views of 
the og of consideration are discussed in 8 Harv. L. REv. 27; 14 ibid. 496; 
17 2bid. 71. 


CONSTITUTIONAL LAw— CLAss LEGISLATION — ACT ALLOWING PRIVATE 
CLAIM AGAINST STATE. — Article III, § 19, of the Constitution of New York 
provides that the legislature shall not “allow any private claim against the 


. q 
| 
} 
j 
H 
i 
i 
{ 
q 
{ 
i 


444 HARVARD LAW REVIEW. 


state.’? The state conveyed land to the plaintiff for value by letters patent, 
which, by express terms, should “in no case operate as a warranty of title.” 
The title proving invalid, a special enactment conferred jurisdiction on the 
Court of Claims to determine the plaintiff's claim for damages and to enter 
judgment therefor. Ae/d, that the enactment is constitutional although it 
authorizes a judgment for the plaintiff notwithstanding the lack of warranty. 
Wheeler v. State of New York, t9o N. Y. 406. 

This decision affirms the decision of the lower court, commented upon in 
18 HARV. L. REv. 465. 

CONSTITUTIONAL LAw — PERSONAL RIGHTS — ACT REQUIRING WEEKLY 
PAYMENT OF EMPLOYEES OF CORPORATION IN MONEY. — A statute required 
corporations engaged in certain enumerated classes of business to pay their 
employees in money each week. He/d, that the statute is constitutional. 
Lawrence v. Rutland R. Co., 67 Atl. 1091 (Vt.). 

The court seemingly relies on the state’s reserved power to alter corporate 
charters, though it also mentions the quasi-public character of the corporations 
involved. The constitutionality of such legislation has been the subject of 
much conflict. It has been upheld variously as an exercise of the reserved 
power to amend, or of the broader police power. State v. Browne, etc., Mfg. 
Co., 18 R. 1. 16; Opinion of the Justices, 163 Mass. 589; contra, Republic lron 
& Steel Co. v. State, 66 N. E. 1005 (Ind.). In reality the considerations jus- 
tifying the exercise of these two powers seem the same; both, in essence, look 
to the interest of the public. The liberty to contract is fundamental, but it is 
neither absolute nor universal ; in a conflict, inevitable at times, with the public 
welfare, the latter, if clear, is paramount. See Frisbie v. United States, 157 
U. S. 160, 165. And it is not inconceivable that a “ weekly payment” act, or a 
“ truck” act, or a combination of the two, as in the present case, may be neces- 
sary because of local industrial conditions. See 19 HARV. L. REv. 62. That, 
of course, is a question of fact, and the sole concern of the court is with the 
reasonableness of the legislative determination of this question in the light of 
the conflict of rights. : 

CONSTITUTIONAL LAW— WHO MAY SET UP UNCONSTITUTIONALITY — 
OFFICIAL INTEREST NOT SUFFICIENT TO RAISE FEDERAL QUESTION. — A 
county court refused to assess a tax in accordance with a state statute. In 
mandamus a the highest court of the state declared the statute to 
be constitutional. The county court appealed to the United States Supreme 
Court. He/d, that since the interest of the appellant is official and not per- 
sonal there is no federal question involved. Braxton County Court v. West 
Virginia, 208 U.S. 192. See NOTES, p. 438. 


ConTEMPT — POWER TO PUNISH FOR CONTEMPT — POWER OF APPELLATE 
CouRT TO PUNISH VIOLATION OF INJUNCTION PENDING APPEAL. — Pend- 
ing an appeal from a judgment of the lower court granting a perpetual injunc- 
tion, the defendant violated the decree. He/d, that the appellate court is the 
Br as (Ob) to punish the contempt. MMenuez v. Grimes Candy Co., 83 

. E. 82 (Oh.). 

When S appeal is taken from a decree of the lower court dissolving an 
injunction and the upper court grants a supersedeas yp eer ~ as a revival of 
the injunction, it has been held that the upper court should punish violations 
thereof. State v. Bridge Co., 16 W. Va. 864. In that case it is the upper 
court which makes the injunction operative. But when a perpetual injunction 
has been granted in the lower court, the perfecting of an appeal, according to 
the great weight of authority, does not destroy the operative force of the injunc- 
tion. Leonard v. Ozark Land Co., 115 U. S. 465. Pending such an appeal 
the upper court merely leaves the decree of the lower court in full force. State 
v. Harness, 42 W. Va. 414. By the appeal the lower court is merely deprived 
of the power to take further affirmative action. See Sixth Ave. R. Co. v. Gil- 
bert El..R. Co.,71 N. Y. 430. It may still take steps necessary to preserve the 
status quo. Hinson v. Adrian, 91 N. C. 372. Hence it would seem that, 
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pending an + sa from the decree granting an injunction, the lower court is 
the pores tribunal to punish disobedience of the injunction. State v. Dillon, 
96 Mo. 5 


CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — EXTERIOR 
ADVERTISING ON PuBLic Omnibus. — The plaintiff corporation maintained 
large, highly colored advertising — upon the outside of its omnibuses. 
When threatened with interference by the city, the plaintiff sought to enjoin 
municipal action. edd, that an injunction will not be granted, as the plaintiff 
in engaging in exterior advertising is acting ultra vires. The Fifth Avenue 
Coach Co. v. City of New York, 38 N. Y.L. J. 1675 (N. Y., Sup. Ct., Jan. 1908). 

The case presents a novel application of the doctrine of udtra vires. The 
franchises of public corporations are strictly construed and the courts are slow 
to allow them to indulge in subordinate undertakings which are not incidental 
to the prosecution of their main undertaking. See Davis v. Old Colony R. R., 
131 Mass. 258. While refreshment rooms in depots add to the convenience of 
passengers, they derive no benefit from exterior advertising, and to hold that 
the plaintiff has no such incidental power seems proper. /ittsburgh, etc., Co. 
v. Seidel/, 6 Pa. Dist. 414. Advertising on station platforms, however, is justi- 
fied on the ground of custom. See /nterborough R. T. Co. v. City of N. Y., 
47 N. Y. Misc. 221. The court regrets its inability to treat the advertising as 
a nuisance. There is a marked tendency in recent cases to recognize public 
zesthetics as a basis for legal action. See 20 HARV. L. REv. 35. But as yet 
the use of private property has not been limited by prohibiting offensive adver- 
tisements. City of Chicago v. Gunning System, 214 Ill. 628. It is to be hoped 
that the courts will soon declare that the prohibition of unsightly advertising is 
as much within the police power as the prohibition of offensive noises and 
odors. See FREUND, POLICE POWER, § 182. 


CORPORATIONS — DISTINCTION BETWEEN CORPORATION AND ITS MEM- 
BERS — BINDING EFFECT ON STOCKHOLDERS OF CONTRACT MADE By Cor- 
PORATION. — The X corporation with the assent of the individual defendants, 
its principal stockholders, sold all of its property, including good will, to the 
plaintiff, and covenanted that it would no longer engage in the same business. 
The individual defendants with others thereafter formed the defendant corpora- 
tion, which proceeded to carry on that same line of business. edd, that neither 
the individual defendants nor the defendant corporation is precluded from so 
Te a « the contract of the X corporation. Donnell v. Herring, etc., Co.,208 

. S. 267. 

For a discussion of this case in the lower court, see 20 HARV. L. REV. 223. 


DAMAGES — MEASURE OF DAMAGES— Loss OF USE OF AUTOMOBILE. — 
The plaintiff's automobile was damaged by the negligent act of the defendant, 
and the plaintiff was deprived of its use for three weeks while it was undergoin 
repairs. He was accustomed to use the car solely for purposes of health an 
pleasure. He/d, that it is improper to admit evidence of the rental value of the 
machine. Bondy v. New York City R. Co., 56 N. Y. Misc. 602. 

The ordinary measure of damages in the case of injury to personal property 
is the expense of restoration, deterioration in value, and compensation for the 
loss of the use of the chattel. Svtreett v. Laumier, 34 Mo. 469; Allen v. Fox, 
5 N. Y. 562. The plaintiff may recover for the deprivation of the use though 

e suffers no progeny | loss thereby. The Mediana, [1900] A. C. 113. He is 
entitled to the use of his property and should be compensated for the loss of 
that use whether he would have gained a profit from it or enjoyed it himself. 
If the plaintiff had hired another automobile he could have recovered the rea- 
sonable expense of so doing. Cf. Wellman v. Miner, 19 N. Y. Misc. 644. It 
would seem to follow that if he chooses to do without a machine, he is entitled to 
compensation for the deprivation, which does not seem to be conjectural damage. 
In ascertaining the value of the use of a chattel, the rental value is proper evi- 
dence. Chauvin v. Valiton, 8 Mont. 451. The principal case, however, is in 
accord with a previous decision of the samecourt. Foley v. Forty-Second St. 
R. Co., 52 N. Y. Misc. 183. 
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Equity — JURISDICTION — STIPULATION IN CONTRACT FOR RELIEF BY 
InJUNCTION. — The defendant contracted to sing in the plaintiff’s troupe, one 
clause of the agreement being that the defendant’s services were of so special 
a character that the plaintiff should be extitled, in case of breach, to enjoin the 
defendant's singing for any other person. //e/d, that the plaintiff is not entitled 
to aninjunction. Dockstader v. Reed, 121 N. Y. App. Div. 846. 

The refusal to grant an injunction in the present case seems a proper exercise 
of the court’s discretion. For a discussion of the principles involved, see 
21 Harv. L. REv. 368. 


FEDERAL CouRTS — JURISDICTION — WHAT CONSTITUTES A CONTRO- 
vEeRSY. — The complainants in a certain litigation had demanded payment of a 
debt due them and had been refused. The respondent, when sued, admitted 
all the allegations of the complainants’ bill and joined in asking for a receiver 
for its property. The petitioner here sought to compel the circuit court to dis- 
miss the complaint on the ground that there was no “controversy ” between the 
parties as required by the statute defining the jurisdiction of the circuit court. 
1 U.S. Comp. STAT., 507, 508. Held, that there was a controversy between 
the parties within the meaning of the statute. e Metropolitan Railway Re- 
ceivership, 208 U. S. go. i 

Controversy does not include criminal cases, but only applies to civil suits. 
See Matthews v. Noble, 55 N. Y. Supp. 190. After a judgment has been paid 
and extinguished, no controversy remains upon which to predicate jurisdiction in 
an appellate court. Dakota County v. Glidden, 113 U. S. 222. Nor does one 
exist when the litigation is collusive, or controlled on both sides by the same 
person, or is based on a mere moot question not involving any right in the 
plaintiff. Zenn., etc., Ry. Co. v. Southern Tel. Co., 125 U.S. 695; Tyler v. 
Judges, 179 U.S. 405. The court interprets “controversy” as meaning an 
unsatisfied justiciable claim. The existence of the latter does not depend upon 
the nature of the defendants’ reply, but upon some previously existing state of 
facts. For it is absurd to say that the defendant can conclusively show that 
the plaintiff has no such claim by a plea admitting his every allegation. The 
petitioner’s contention that no controversy exists where no issue is raised by 
pleadings would prevent judgments by consent or by default in the federal courts, 
and would weaken the entire statute by leaving federal jurisdiction to the caprice 
of the defendant. In the only case found where this argument has been made, 
it was dismissed with slight consideration. See Hickman v. B. & O. Ry. Co., 
30 W. Va. 296, 299. 


FEDERAL CouRTS— RELATIONS OF STATE AND FEDERAL Courts — RE- 
TENTION OF JURISDICTION AFTER TERMINATION OF RECEIVERSHIP. — A rail- 
road, after making mortgages, issued unsecured bonds and later consolidated 
with another railroad on terms which were held by the state court to give the 
bondholders a lien on the equity of redemption. The federal court held that a 
lien was not created. Other consolidations and mortgages followed, and later 
a receiver was appointed by a federal court. After foreclosure of all the mort- 
pages, the property was sold and delivered to the defendant, but the court re- 
served jurisdiction until all claims against the property should be fully paid, 
with power of resale on default. After this decree the plaintiff obtained a judg- 
ment and an order of sale from a state court. e/d, that the state court was 
without power to decree a sale of the property. Wabash R. R. Co. v. Adelbert 
College, 208 U.S. 38. See NOTES, p. 433. 


HusBAND AND WIFE — PROPERTY ACQUIRED BY HUSBAND AND WIFE — 
APPLICATION OF DOCTRINE OF TENANCY BY ENTIRETIES TO PERSONALTY. — 
A husband and wife sold land owned by them as tenants by entireties, taking a 
mortgage and bond payable to husband and wife. The latter died, and after- 
wards the bond was paid. e/d, that one half the proceeds belongs to the wife’s 
legal representatives. Jn re Baum, 106 N. Y. Supp. 113 (App. Div.). 

At common law a conveyance of land to husband and wife makes them each 
tenant of the whole with survivorship, and owing to the suspension of the wife’s 
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individuality they can hold in no other way. ragioeet v. Keefe’s Ex’r, 26 Pa. St. 
397. Though statutes emancipating the wife made tenancy by entireties no 
longer the only possible tenancy on a grant to husband and wife, some courts 
still continue to construe such grants as formerly. /isher v. Provin, 25 Mich. 
347. Others, however, have abandoned that construction. Cooper v. Cooper, 
76 Ill. 57. The rule, therefore, where established in the case of realty seems 
merely a survival, furnishing no vigorous analogy to govern personalty. Fur- 
thermore, equity never favored survivorships. Petty v. Styward, 1 Ch. Rep. 
57. And since the married women’s acts are founded on equity rules, it would 
seem that there should not be an exceptional rule as to survivorship between 
husband and wife in the case of personalty. There is a conflict, but the result 
of the principal case is justified. Jn re Albrecht, 136 N.Y. 91; Wait v. Bovee, 
35 Mich. 425; contra, Johnson v. Lusk, 6 Cold. (Tenn.) 113. The cases op- 
posed are founded on a presumed analogy to the case of realty. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PUBLIC POLICY — PROM- 
ISE TO MARRY AFTER DEATH OF EXISTING WIFE. — The defendant prom- 
ised to marry the plaintiff after the death of his wife, the plaintiff being aware 
that the defendant then had a wife. AHe/d, that the contract is void as against 
8) policy. Wéalson v. Carnley, 24 T. L. R. 277 (Eng., Ct. App., Jan. 31, 
1908) 


This decision reverses the decision of the lower court, criticized in 21 HARV. 
L. REv. 58. 


INTERNATIONAL LAW — NATURE AND EXTENT OF SOVEREIGNTY — Ex- 
TRATERRITORIAL JURISDICTION. —In an appeal from a judgment of the 
United States Court for China, the defendant maintained that the court was 
without jurisdiction because the offense charged was not a crime under the 
Act of June 30, 1906, establishing the court. edd, that, as the offense is a 
crime at common law within the meaning of the act, the court has jurisdiction. 
Biddle v. United States, 156 Fed. 759 (C. C. A., Ninth Circ.). See Nores, 
P- 437- 

INTERSTATE COMMERCE — CONTROL BY CONGRESS — REGULATION OF IN- 
DEPENDENT INTRASTATE CARRIER. — The Safety Appliance Act provides that 
carriers shall equip their cars used in moving interstate commerce with auto- 
matic couplers. The defendant company operated a narrow gauge road entirely 
within the state, independent of through traffic and joint rate arrangements 
with contiguous carriers. For every shipment, separate bills of lading were 
issued on local rates. A certain shipment from without the state was carried 
on a car unequipped with automatic couplers. He/d, that the defendant 
company is engaged in interstate commerce and subject to the Safety Appliance 
Act. United States v. Colorado & N. W. R. Co., 157 Fed. 321 (C. C. A., 
Eighth Circ.). 

The case holds that the carriage of a package from a place of shipment 
without the state to its final destination cannot be divided into an interstate 
and intrastate journey by the efforts of an independent intrastate carrier seek- 
ing to maintain a position as such. It follows, therefore, that the final desti- 
nation designated by the consignor gives the shipment a continuous interstate 
character. See 20 Harv. L. REv. 652. An opposite result would greatly 
narrow the scope of federal regulation of interstate commerce. For example, 
under the Wilson Act liquors carried into a state become subject to the police 
power thereof upon one. But the courts have held that arrival means the final 
destination reached, thus guarding the inviolability of interstate commerce, as 
such, to this point. American Ex. Co.v. Jowa, 196 U.S. 133. If the intra- 
state carrier could determine at what point these imports became part of the 
general state property and hence amenable to state control for confiscation or 
taxation, these decisions would seem ineffective. A contrary result has been 
reached by construing the Safety Appliance Act as applicable only to carriers 
within the provisions of the Interstate Commerce Act. United States v. 
Geddes, 131 Fed. 452. But on the unequivocal language of this statute, its 
application is rightly extended to all carriers handling interstate shipments. 
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INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — Com- 
MISSION’S POWER TO INTERROGATE. — In the course of an investigation the 
Interstate Commerce Commission interrogated the defendant with the object of 
ascertaining whether the directors of a railroad engaged in interstate business 
had expended its funds while the defendant was an officer of the railroad in 
buying stocks at inflated prices, or stocks that should not have been purchased. 
On refusal to answer, suit was instituted to compel him todo so. AHe/d, that 
he be directed to answer. Jnterstate Commerce Commission v. Harriman, 157 
Fed. 432 (Circ. Ct.,S. D. N. Y.). See NOTEs, p. 431. 


LIBEL AND SLANDER — ACTS AND WorRDs ACTIONABLE — DEFAMATION 
OF PLAINTIFF’S SISTER. — Under the title “ Divided House of the M’s” the 
defendant published that the plaintiff's sister had been arrested for larceny. 
Held, that it was error to sustain a demurrer to the plaintiff’s suit for libel. 
Merrill v. Post Publishing Co., 83 N. E. 419 (Mass.). 

Ordinarily an action for defamation is confined to the person directly as- 
sailed. Libel of a partner in his private life is not libel of the partnership. 
Haythorn v. Lawson, 3 C. & P. 196. And no action is allowed for the slander 
of a deceased relative. Wellman v. Sun Printing, etc., Ass’n,66 Hun (N. Y.) 
331. It is true that suit for libel of a wife may be brought in the husband’s 
name, but the action lapses on her death. See ODGERS, LIBEL AND SLANDER, 
4ed., 530. Moreover, defamation of a sister uttered in an action by the de- 
fendant against her brother has been held to give the brother no action for 
slander. Subbaiyer v. Kristnaiyar, 1. L. R. 1 Mad. 383. This case, how- 
ever, was distinguished from the present case on the ground that the plaintiff's 
name was not there mentioned. A similar distinction has been made where a 
corporation sues for libel because of the defamatidn of its manager. J. Y. 
Bureau of Information v. Ridgway-Thayer Co., 104 N. Y. Supp. 202. The 
distinction seems unsupportable since in each case the plaintiff's standing in 
the community is damaged. Hence to allow him to recover in an action of 
libel is panes fe the previous limits of the action and enlarging the absolute 
liability where no special damages need be proved. An action should lie, how- 
ever, for actual damages proximately caused by the defendant’s tort. See 
Riding v. Smith, t Ex. D. gt. 


LIBEL AND SLANDER — ACTS AND Worps ACTIONABLE — WorDs CHARG- 
ING INSTITUTION OF DIVORCE PROCEEDINGS. — The defendant falsely pub- 
lished that the plaintiff's husband had instituted a suit for divorce against the 

laintiff in the New Jersey courts. A divorce may be granted in New Jersey 
or incompatibility of temperaments. e/d, that the publication is libellous fer 
se. O'Neill v. Star Co., 121 N. Y. App. Div. 849. j 

In a similar case a co-respondent was named, and the imputation was there- 
fore clearly defamatory. Regina v. Leng,34J. P. 309. But the present finding 
seems entirely reasonable notwithstanding the possible meaning of the publica- 
tion under the New Jersey divorce law, and assuming that such meaning is not 
actionable. That the statement is merely capable of a special innocent meaning 
is not conclusive; words are no longer, as formerly, construed 2” mitiori sensu, 
but in the plain sense in which the rest of the world naturally understands them. 
See Roberts v. Camden, 9 East 93,96. Nor should a presumption of knowl- 
edge of a technical sense of the words be raised to rebut their otherwise libel- 
lous character in the minds of right-thinking people. The presumption — or 
fiction — that every one knows the law cannot be pushed to such an extent. 
The same principle seems to be involved in those cases where it is actionable 
to charge acts commonly understood to be criminal, though they do not legally 
constitute a crime; for example, words imputing larceny of conimon property by 
a co-tenant are actionable fer se. Walliams v. Miner, 18 Conn. 464. 


MANDAMUS — AcTs SUBJECT TO MANDAMUS — PERFORMANCE OF DUTIES 
IMPOSED BY STATUTE AUTHORIZING USE OF STREETS.—A city petitioned 
for mandamus to compel a telephone company to file a statement of its receipts 
and to pay a tax thereon, in accordance with a municipal ordinance granting 
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the use of the streets, which the company had accepted. edd, that manda- 
aii.) does not lie. City of Chicago v. Chicago Telephone Co., 82 N. E. 607 

Though ordinary contractual duties, even if owed to a state, are not en- 
forceable by mandamus, duties imposed by municipal ordinances in granting 
to quasi-public corporations the use of streets are not contractual merely. 
People v. Suburban R. R. Co., 178 lll. 594. For, whether the grant is properly 
considered a franchise given by the municipality under authority delegated by 
the state, or, as in Illinois, a license sanctioned by the state, the duties are im- 
posed as conditions of the grant of a public privilege and are legal obligations 
owed ultimately to the state. Richmond, etc., Co. v. Brown, 97 Va. 26; Chicago, 
etc., Co. v. Town of Lake, 130 Ill. 42. If, then, a relator seeks to enforce these 
duties by mandamus, the writ should be granted. Richmond, etc., Co.v. Brown, 
supra. For, even according to the early definition of mandamus, it lay for the 
enforcement of legal obligations imposed by statute or charter. King v. 
Wheeler, Cas. t. Hardw. g9. And the application of mandamus has been 
greatly extended. Rex v. Barker, 3 Burr. 1265; American, etc., Co. v. Haven, 
Io1 Mass. 398. According to the modern notions, benefit to the general public 
from performance, it is submitted, is a circumstance in showing that obligations 
are enforceable by mandamus. But the present case reaches its erroneous con- 
clusion by making such benefit the determining circumstance. 


NEGLIGENT MISREPRESENTATION — NEGLIGENTLY PREPARED ABSTRACT 
OF TITLE. — The plaintiff alleged that the defendant company was engaged in 
making abstracts of title to realty; that it was customary for purchasers of 
realty, even though under no contract relation with the defendant, to rely 
thereon; and that the plaintiff was damaged by acting on a negligently de- 
fective abstract made by the defendant. The defendant demurred. Ae/d, that 
the demurrer be sustained. Zhomas v. Guarantee Title & Trust Co., Oh., 
Circ. Ct. Cuyahoga Co., Nov. 18, 1907. See NOTES, p. 439. 


_NEw TRIAL— GROUNDS FOR GRANTING NEW TRIAL— MOTION ON 
GROUND OF NEWLY DISCOVERED EVIDENCE UNACCOMPANIED BY AFFI- 
DAVIT OF WITNESS. — On a motion for a new trial on grounds of n:wly 
discovered evidence the applicant produced the affidavit of a person other than 
the witness as to statements made by a non-resident witness who had refusec 
to make an affidavit. AHe/d, that it is error to refuse to consider it. Soedel v. 
Boston Elevated Ry. Co., 83 N. E. 3 (Mass.). 

As the question involved is not the truth of certain evidence but its existence, 
and as no question of what should or should not ‘be admitted at the trial is in- 
volved, the ordinary hearsay rule does not here apply. Lansky v. West End St. 
ky. Co., 173 Mass. 20; contra, Sheppard v. Sheppard, to N. J. L. 250,254. In 
general, the facts upon which the motion is based must be shown by the best 
evidence. Therefore the affidavit of the witness from whom the newly found 
evidence is expected must ordinarily accompany the motion. Carde// v. Law- 
ton, 16 Vt. 606. But the rule is subject to exceptions within the discretion of 
the court. And if the absence of such an affidavit can be satisfactorily accounted 
for, as where the witness is out of the state, and his affidavit cannot be obtained, 
any evidence that will convince the court that he can give important: new testi- 
mony may be shown. Swith v. Cushing, 18 Wis. 295; Read v. Staton, 3 Hayw. 
(Tenn.) 159. Under these circumstances hearsay is admissible, and the affida- 
vit of one who has heard the statements of the witness may be received. Eddy 
v. Caldwell, 7 Minn. 225. 


PuBLic OFFICERS — DE FACTO OFFICERS — VALIDITY OF ACTS WHERE 
No DE Jure OFFICE. — The plaintiff was discharged from the police force by . 
a police board created by a statute later declared unconstitutional. He now 
seeks reinstatement on the ground that the acts of its incumbents could not be 
valid as those of de facto officers, since there was no de jure board. Held, that 
he is not entitled to reinstatement. Lang v. Mayor of Bayonne, 68 Atl. 90 
(N. J., Ct. Err. and App.). 


29 


4 
al 
| 
q 
q 
| 
im 
| 
q 
= q 
| 


450 HARVARD LAW REVIEW. 


This case overrules an earlier case. Flaucher v. Camden, 56N. J. L. 244. 
Further, it disapproves of the doctrine laid down | the Supreme Court of the 
United States. orton v. Shelby County, 118 U.S. 425. For a discussion of 


the principles involved, see 21 HARV. L. REV. 153; 20 zbid. 580. 


RESTRAINT OF TRADE — SHERMAN ANTI-TRUST LAw — LIABILITY OF 
Lasor Unions.— The plaintiffs ran a non-union factory. The defendants, 
members of the Union Hatters of America and the American Federation of 
Labor, in an attempt to force the plaintiff to employ only union men, boycotted 
his goods and destroyed his business, which was largely interstate. He/d, that 
the defendants’ acts constitute a combination in restraint of interstate trade, 
made illegal by the Sherman Anti-Trust Act of 1890, and that the plaintiff, by 
§ 7 of the Act, can recover threefold damages for the injury to his business. 
Loewe v. Lawlor, 208 U. S. 274. 

By the better opinion boycotts are actionable at common law. See 20 Harv. 
L. REv. 429, 450. The present case is noteworthy in deciding for the first time 
that the person injured bya boycott which is in restraint of interstate commerce 
has the added remedy of a recovery of threefold damages. The court has 
already decided that a conspiracy in trade to refuse to sell to a retailer unless 
he conforms with certain restrictions is an illegal restraint under the Act. 
Montague & Co. v. Lowry, 193 U. S. 38. The present decision merely 
applies the same principles to labor combinations. It therefore introduces 
no new principles, and the court could consistently have reached no other 
result without exempting labor unions from the law. And a combination of 
consumers to interfere with the interstate trade of any producer would likewise 
seem illegal, regardless of the motive. As the decision allows recovery against 
the individual members of the union, it seems to show the attitude of the court 
upon the question of the responsibility of individual members of a labor union 
for damages caused by strikes and other labor troubles. 


RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — COVENANT: 
AGAINST EXERCISING TRADE— COVENANT TAKEN FOR PURPOSE OF Es- 
TABLISHING MONOPOLY. — The owner of a large tract of land on which a town 
was situated divided it into lots and conveyed them to different purchasers by 
deeds containing covenants by the vendees not to engage in the sale of intoxi- 
cating liquors. His main purpose was to protect his own saloon from competi- 
tors. Held, that the covenants are void as creating a monopoly. Burdedl v, 
Grandi, 92 Pac. 1022 (Cal.). 

It is well settled that a covenant not to carry on a certain business on the 
land sold is enforceable. MtMahon v. Williams, 79 Ala. 288. But where it is 
part of a general scheme to create a monopoly, a distinct question of public 
policy is presented. The older view was that an owner of land had an absolute 
right to dispose of it in any way. Holmes v. Martin, 10 Ga. 503; Morris v. 
Tuskaloosa Mfg. Co., 83 Ala. 565. The modern rule is that he must not exer- 
cise his right so as to injure the public, and that if restrictive covenants create 
a monopoly they are void. Chippewa Lumber Co. v. Tremper, 75 Mich. 36. 
The result of enforcing the covenants in the present case would be to confine 
the whole town’s source of supply of liquor to one man. In the case of most 
commodities the restriction should not be enforced. But it seems better public 
policy to restrict the sale of liquor than to encourage its use, and as the question 
is one of public policy only, the monopoly might well be allowed. See Watrous 
v. Allen, 57 Mich. 362. 


TAXATION — PARTICULAR FORMS OF TAXATION — TIME OF ACCRUAL OF 
RIGHT OF STATE TO INHERITANCE TAX. —A resident of Massachusetts died 
intestate leaving personal property in both Massachusetts and New York to be 
distributed to a brother and certain nephews and nieces. Under a New York 
statute the shares of the nephews and nieces were subject to an inheritance tax, 
while the brother’s share was exempt. To ayoid the tax on the non-exempt 
shares the administrator elected to apply the New York assets to the payment 
of the brother’s distributive share. edd, that he is liable for the tax, since the 


RECENT CASES. 45! 


right of the state to a tax on the shares of non-exempt distributees vests on 
the death of the intestate. Matter of Ramsdill, 190 N. Y. 492. See NOTEs, 
P- 435- 


Torts — INTERFERENCE WITH BUSINESS — CONTRACT RIGHTS. — The 
plaintiff supplied phonographic goods to A and B, who contracted not to sell to 
dealers who were on the plaintiff's suspended list. The defendant company, 
which was on the list and knew of the contracts, persuaded A, and by fraud 
procured B, to sell to it. The plaintiff sought damages and an injunction to 
prevent the defendant from procuring further sales by A and B. Held, that 
no action lies against the defendant for persuading A to sell, but that it may be 
enjoined from procuring sales by fraud. Vaz’/ Phonograph Co. v. Edison-Bell 
Con. Phonograph Co., f1908] 1 Ch. 335. 

This case reverses in part the decision of the lower court that the plaintiff’s 
action was not maintainable, criticized in 20 HARV. L. REv. 656. 


Usury — NATURE AND VALIDITY OF UsuRIOUS CONTRACT — APPLICA- 
TION OF FEDERAL STATUTE TO STATE BANK BUYING INSTRUMENT 
ORIGINALLY Usurious. —§ 5198 of the U. S. Compiled Statutes, 1gor, pro- 
vides that, though a national bank knowingly charges a usurious rate, the in- 
strument shall not be void. N. Y. Laws, he, c. 430, § 1, provided that all 
instruments charging a usurious rate should be void; but N. Y. Laws, 1892, 
c. 689, § 55, provided that state banks should be subject to the same usury laws 
as national banks. A note was made by the defendant at a usurious rate 
to a payee not a bank. It was later bought at a legal rate and sued on bya 
state bank which knew of the usury. He/d, that there can be no recovery. 
Schlesinger v. Lehmaier, 191 N. Y. 

If a bank takes a usurious note as payee, whether in good or bad faith, or if 
it purchases a note without peat gy, - of its usurious character, the note can be 
enforced. Farmers’, etc., Bank v. Dearing, 91 U. S. 29; Schlesinger v. Gil- 
hooly, 189 N. Y. 1. This case of a purchase with knowledge seems the one 
instance where the ordinary state usury laws have been held a defense to nego- 
tiable paper owned by a bank. For a discussion of the case in a lower court, 
see 20 Harv. L. REv. 581. Cf 21 Harv. L. Rev. 136. 


Witis — ConstRUCTION — ADMISSIBILITY OF EXTRINSIC EVIDENCE TO 
SHow TESTAMENTARY INTENT. —A executed a warranty deed to B, but 
never delivered it. The document fulfilled the formal requirements of the 
statute of wills, but evidenced no animus testandi. It was placed in an 
envelope with A’s will. AHe/d, that extrinsic evidence is inadmissible to prove 
ings the — was executed with testamentary intent. Vodle v. Fickes, 82 

. E. (IIL). 

No pes form is required for wills. A paper drawn as a deed is entitled to- 
probate if it plainly expresses the testamentary intent and fulfills the statutory 
requirements. Lincoln v. Felt, 132 Mich. 49. But the mere fact that it is 
inoperative zx¢er vivos does not make it a will. Estate of Skerrett, 67 Cal. 585. 
Where an instrument through its ambiguity may be construed as either a will 
or a deed, extrinsic evidence is admissible to prove the maker’s intent. Robert- 
son v. Dunn, 2 Murph. (N. C.) 133. Even where the words are unequivocally 
those of a deed, the English courts admit parol evidence to prove an animus 
testandi. Goods of Slinn, L. R. 15 P. D. 156. The only American decision 


found repudiates this doctrine on the ground that it transgresses the parol * 


evidence rule. Clay v. Layton, 134 Mich. 317. The choice between the two 
doctrines rests on policy. The Bnglish decisions offer a great opportunity for 
fraud and mistake, while the pfésent case utterly disregards the actual inten- 
tion of the deceased. However, the general me of the law as to will 

restricting parol testimony to the narrowest possible limit, favors the decision.\ 


WILLS — CONSTRUCTION — GIFT BY IMPLICATION. — A testator devised his 
residuary estate to his step-mother and to his sister in equal shares, and pro- 
vided that if either died without issue surviving, her share would go to the 
survivor. The mother died before the testator, leaving a grandchild, and her 
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daughter, the other residuary legatee. e/d, that there is no gift by implica- 
tion to the grandchild, and, since the condition on which the gift over was to 
take place has not happened, the gift lapses. Matter of Disney, 190 N. Y. 128. 
A testamentary gift will be implied without formal words if there is a strong 
alge that such was the testator’s intention. Thus a devise to B and his 
eirs after the life of A gives by implication a life estate to A when B is the 
testator’s heir, but not when B isa stranger. Dashwood v. Peyton, 18 Ves. 27, 
40. Further, if the gift is to A for life, and if A dies without issue, to B, a gift © 
to A’s issue has been implied. Dowding v. Dowling, 1 Eq. Cas. 442; contra, 
Monypenny v. Dering, 7 Hare 568. In the present case the court decided that 
the testator meant the residuary legatees to take absolutely if they survived 
him, and that the gift over could take place only in case one legatee died 
without issue before the testator. But if this interpretation is correct the 
testator probably meant that the issue should take. The decision imputes to 
the testator the extraordinary intention that the survivor shall take if the other 
legatee dies without issue, but if there is issue there shall be an intestacy. 


WILLs — CONSTRUCTION — RELATION OF MISTAKE TO THE PROBLEM OF 
INTERPRETATION. — A testator who owned the east half of a certain quarter 
section of land but did not own the whole of the north half, devised the north 
half of that quarter section under circumstances which showed his intent to 
devise the east half. He/d, that the court may strike out the false words of 
description and construe the equivocal description which remains as a devise 
of the land which the testator owned. Fe/kel v. O’Brien, 83 N. E. 170 (lIIl.). 
See NOTES, p. 434. 


WILLs — EXECUTION — “ SIGNED AT THE END THEREOF.” — A statute re- 
quired that every will should be signed at the end thereof. The printed form 
upon which a testatrix wrote her will reserved a blank line for the signature. 
Beneath this line was a printed attestation clause, the recital of which contained 
a blank space for the name of the maker. The testatrix signed her name only 
in this latter space. He/d, that the will is not signed at the end and is therefore 
invalid. Sears v. Sears, 82 N. E. 1067 (Oh.). 

It appears to be settled that, unless there is express incorporation by refer- 
ence, a will is not signed at the end if any part of a disposing clause follows the 
signature. Matter of Andrews, 162 N. Y.1. If, however, the clause which 
follows the signature does not affect the construction of the will or the rights 
of the beneficiaries, the signature may properly be considered to be at the 
“end” of the will. Baker v. Baker, 51 Oh. St. 217; see Ward v. Putnam, 85 
S. W. 179 (Ky.); Wineland’s Appeal, 118 Pa. St.37. It is immaterial whether. 
the recitals of the attestation clause precede or follow the signature. Younger 
v. Duffie, 94 N. Y. 535. The statute does not forbid blank spaces in the bod 
ofawill. If, therefore, the signature follows the attestation clause, the will - 
is properly signed although a space set apart to receive the signature has not 
been filled. Morrow’s Estate, 204 Pa. St. 479. It seems to follow that if the 
present case is to be supported, it must be on the cope that the reason and 
policy of the statute demand that the signature shall be placed in such an inde- 
pendent position as to indicate clearly an intention to execute the instrument. 
See Matter of Booth, 127 N. Y. 109; but see Matter of Noon, 31 N. Y. Misc. 
420. 


WILLs — PROBATE — CONTEST BY STATE. — The State of Tennessee, 
claiming the right of escheat, attempted to contest the will of one who had died 
without heirs. e/d, that the state may make such a contest. State v. Lan- 
caster, 105 S. W. 858 
At common law the lord took escheated land, not as successor or heir of the 
tenant, but as the owner who had granted it on terms that had expired. The 
lord’s right, therefore, was proprietary, not prerogative, and title vested imme- 
diately on the death of the tenant. See Doe v. Redfern, 12 East 96. By the 
abolition of tenure in the United States, the sovereign’s right to escheated land 
is the same as that to dona vacantia. But, by the weight of authority, this right 
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is also by title paramount and not by succession as u/timus haeres. In re 
Barnett’s Trusts, [1902] 1 Ch. 847; but see Megit v. Johnson, 2 Dougl. 542. 
But though technically not an heir, the state is a party interested in setti 
aside a will when the decedent leaves no heir nor kin. This interest should be 
sufficient in equity to support a contest, and thus defeat the fraud of one who 
has procured a will to be made in his favor, or prevent succession under an 
invalid testament. Contra, Hopf v. State, 72 Tex. 281; but cf Jn re Miner's 
Estate, 143 Cal. 194; Gombault v. Public. Adm., 4 Bradf. Sur. (N. Y.) 226. 
And on this broad ground even the feudal lord could institute a contest. See 
Davis v. Davis, 2 Add. Eccl. 223. 


BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


SERVICE OF PROCESS ON CORPORATIONS. — Due process of law, under the 
Fourteenth Amendment, requires that the court have jurisdiction! and that the 
defendant receive reasonable notice.* Personal jurisdiction must be founded on 
actual personal service within the state, on constructive service on residents, or 
on consent.! A corporation cannot literally be served in person, though service 
within the state on the officers of a domestic corporation may be considered 
actual service. Otherwise corporations must be served constructively, as pro- 
vided by the statutes of the various states. In general, the validity of such 
service is said to be due to the allegiance of domestic corporations and to the 
consent of foreign corporations.5 Assuming the correctness of the foregoing 
statements, Mr. W. A. Coutts devotes a recent article to several interesting re- 
lated problems. Zhe Constitutionality A Statutes: Authorizing Subservice of 
Process upon Corporations, 66 Cent. L. J. 109 (February, 1908). 

It has apparently never been held that service on any agent of a corporation, 
clearly permitted by statute, was invalid on account of the subordinate or un- 
representative character of the agent, and the consequent insufficiency of notice. 
The cases turn on the construction of statutes; their constitutionality is not 
questioned. However, the dicta of two important tribunals indicate that a 
statutory method of service may be unconstitutional on the ground of insuffi- 
ciency of notice ;* and in the case of a domestic corporation a statute providing 
for service through a state official in no way connected with the corporation 
has been held unreasonable and therefore unconstitutional.?/ Mr. Coutts, rec- 
ognizing this authority, nevertheless suggests that a domestic corporation by 
incorporating, or a foreign corporation by entering the state and doing business 
therein, under a statute which provides for an unreasonable method of service, 
waives the unconstitutionality of the statute. For this doctrine he cites no 
cases. It.is true that a domestic corporation which had accepted benefits 
under a franchise was not allowed to question the constitutionality of the 
grant;® but that is far from saying that incorporation works a waiver or an 
estoppel in — to any law concerning corporations which happens at the 
time to be on the statute books. Domestic corporations, independently of any 
question of consent, are held as residents to be amenable to any reasonable 


1 See Pennoyer v. Neff, 95 U. S. 714. 

2 Roller v. Holly, 176 U. S. 398. 

8 Cf. Gaskell v. Chambers, 26 Beav. 252. 

* See statutes collected in Beale, For. Corp., c. 7. 

Jbid., § 261 £ 
- 6 See Conn. Mut. Life Ins. Co. v. Spratley, 172 U. S. 602; Lake Shore, etc., R. Co. 
v. Hunt, 39 Mich. 469. 

7 cag be Providence Loan, etc., Co., 106 Wis. 396. 

8 New York v. Manhattan R. Co., 143 N. Y.1. 
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method of constructive service.® But, as already intimated, one case requires 
that the method be reasonable.’ 

A foreign corporation, not being a resident! or capable of actual personal 
service within the state,1 can be served constructively only by consent. If 
this consent is express, though it is imposed as a condition precedent to the 
right to do business in the state, yet it is a true submission to the kind of 
service prescribed, however unreasonable, and doubtless the unreasonableness 
should not later be urged, though this point has never been decided.* The 
state cannot exclude a foreign corporation because it fails to comply with a 
condition repugnant to the Constitution,!* or the principles of natural justice ; 14 
but the corporation having once complied and expressly consented to service, 
jurisdiction is perfected, and there remains no constitutional objection. This 
reasoning seems preferable to the author’s theory of a waiver of constitutional 
rights, by which he reaches the same result. hen, however, a foreign cor- 
poration fails to file express consent to the statute, but does business in the 
state, the courts take jurisdiction on the ground of implied consent;!* that is, 
the corporation which has entered is not allowed to deny that it complied with 
the condition precedent to its right to enter.4* The Supreme Court has lately 
held that this constructive consent, or estoppel to deny actual consent, does not 
arise when the condition is unreasonable with regard to the particular cause of 
action involved.!7_ The same principle should apply if the statute was unreason- 
able on.any other ground. Mr. Coutts does not observe this distinction between 
the cases of actual and implied consent. He maintains that service by publica- 
tion on a foreign corporation ought to be as valid, if consented to, as any other 
mode of service. One case not cited in the article holds that such service is 
proper, if the consent is express.'8 Mr. Coutts fails to note that in the cases !® 
which he cites as opposed to his opinion the only possible consent was con- 
structive, and therefore the court — well decide that, the method of service 
being unreasonable, the consent would not be implied. 

In considering in an analogous situation the liability of a foreign corporation 
which has ceased to do business in the state, Mr. Coutts argues that an agree- 
ment in advance to waive constitutional rights is void, and hence the foreign 
corporation is not bound by its previous submission to an unconstitutional stat- 
ute. He does not find this objection in the case where the corporation continues 
to do business; for there the act of consent, namely, the doing of business, con- 
tinues to the time of service and concurs with the service. But a simpler view 
would be to regard the continuing or cessation of business as a circumstance to 
be considered in construing an express consent as revocable or not,” irrespec- 
tive of the reasonableness of the statute, or in raising a constructive consent 
when the statute is reasonable. 


9 v. Kettle River R. Co., 70 Minn, 105. 


10 Beale, For. Corp., § 73. 

11 Jbid., §74. In some jurisdictions a foreign corporation doing business is consid- 
éred “found” for purposes of service of process, without the aid of any principle of 
consent. Haggin v. Comptoir d’Escompte, 23 Q. B. D. 519. See 6 Thompson, Corp., 


In general an 4 poo to waive service is a valid basis of jurisdiction. King- 
man v. Paulson, 126 Ind. 507. 

18 Blake v. McClung, 172 U. S. 239. y 

14 See La Fayette Ins, Co. v. French, 18 How. (U. S.) 404. 

16 Funk v. Anglo-Am. Ins. Co., 27 Fed. 33° 

16 This reasoning is criticized in Beale, For. Corp., § 267; but, whether the statute 
provides for service on an agent of the corporation or on a state official, it seems diffi- 
cult to distinguish implied consent from a principle in the nature of estoppel. 

17 Old Wayne Mut. Life Ass’n v. McDonough, 204 U.S. 8; 20 Harv. L. REv. 


572. 
18 Mohr & Mohr Distilling Co. v. Firemen’s Ins. Co., 10 Wkly. L. Bul. (Oh.) 82. 
. Tillinghast v. Boston, etc., Co., 39 S. C. 484; Toms v. Richmond, etc., Co., 40 
C. 520. 
20 Citing Home Ins. Co. v, Morse, 87 U. S. 445. 
21 See Beale, For. Corp., § 281; 19 Harv. L. + 52~ 
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THE PoWER OF CONGRESS TO LEVY TAXES FOR PURPOSES OF REGULA- 
TION. — Though the interpretation of the clause of the Constitution which gives 
Congress the power to levy taxes has been the subject of much discussion, a 
recent article deals with an aspect of the question on which there is compar- 
atively little authority. May Congress Levy Money Exactions, Designated 
“* Taxes,’ Solely for the Purpose of Destruction? by John Barker Waite, 
6 Mich. L. Rev. 277 (February, 1908). The author bases his discussion on 
the case of McCray v. United States,} in which it was contended that a tax? 
on oleomargarine colored to resemble butter was invalid because, while on its 
face the act was an exercise of the power to raise revenue, its enforcement 
would in fact destroy or materially restrict the manufacture of artificially col- 
ored oleomargarine. The court, influenced somewhat, it would seem, by the fact 
that it considered the imposition a valid exercise of the police power, held that 
the taxing power was unlimited save as expressly stated in the Constitution, and 
that “if a tax be within the lawful power, the exertion of that power cannot be 
judicially restrained because of the results to arise from its exercise.”* If this 
reasoning is carried to its logical conclusion the agitation for state action in re- 
gard to patent medicines and for the proposed law prohibiting the interstate 
transportation of the products of child labor is uncalled for, since Congress can 
control these matters by prohibitive impositions in the form of taxes. Mr. 
Waite, however, ably contends that though the taxing power of Congress is 
broad, the Constitution does not give Congress ‘“‘a power of control, as such, 
by money exactions, over affairs whereof jurisdiction is not otherwise con- 
ferred.” There is, he argues, a difference between impositions for revenue and 
impositions for regulation, and the latter, properly speaking, are not taxes. 
Accordingly regulations of internal affairs are not within the power of Cgngress, 
since there is no express grant of such power in the Constitution. It is true 
that the courts have sustained ® a so-called tax clearly intended to drive out of 
circulation the notes of state banks, and that prohibitory duties on imports are 
considered constitutional. But the imposition on the state bank notes was valid 
under the express power to regulate the national currency, and the prohibitory 
duties may be regarded as an exercise of the power to regulate commerce. 
There seems to be no square decision, therefore, in support of the proposition 
that Congress was granted power to levy money exactions for purposes of regu- 
lation, and the author concludes that the act considered in the case of McCray 
v. United States was an abuse of congressional power. 

This conclusion seems eminently sound. But it raises a further question, 
not considered by Mr. Waite, — whether it is within the power of the courts to 
determine the validit of an imposition from its effect as a tax or as a regula- 
tion, or whether an imposition for the purpose of regulation is an instance of 
“unconstitutional action by the representatives of the people which can be 
reached only through the ballot-box.” ® On this question there seems to be no 
direct authority. An analogy, however, may be found in the general rule that 
under the police power the validity of an act may not be questioned in the ab- 
sence of anything on its face which within the court’s judicial knowledge is 
unwarranted.” Similarly, while it is settled that taxation must be for public pur- 
poses,® the absence of all possible public interest must be clear before the courts 
will declare the act invalid,® and it is said that the “interest, wisdom and justice 
of the representative body furnish the only security, where there is no express 
contract, against unjust and excessive taxation.”!° These decisions show the 


1 195 U. S. 27. 
2 32 Stat. at L. 193. 
8 McCray v. United States, 195 U. S. 27, 63. 
4 McCray v. United States, supra, 59. 
5 Veazie Bank v. Fenno, 8 Wall. S.) 
- 6 Cooley, Const. Lim., 7 ed., 697. 
7 Powell v. Pennsylvania, 127 U. S. 678; 17 Harv. L. REV. 269. 
8 Cole v. La Grange, 113 U.S. 1. 
9 City of Minneapolis v. Janney, 86 Minn. r11. 
10 See Bank v. Billings, 4 Pet. (U. S.) 514, 563; 21 Harv. L. REv. 277. 
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tendency of the courts to consider that “it is not g part of their functions to 
conduct investigations of facts entering into questions of public policy merely, . 
and to sustain or frustrate the legislative will embodied in statutes as they ma 
happen to approve or disapprove its determination of such questions.” 1 
Applying these principles it would seem that theoretically an imposition for 
purposes of regulation is unconstitutional, but that as a matter of practice the 
courts will be slow to hold such impositions invalid. 


The magazine which has been known heretofore as the American Law Register a 
ared in January, 1908, as The University of Pennsylvania Law Review. In 
uture it will be referred to in these columns as U. P. L. Rev. 

AUTOMOBILE, THE STATUS OF THE. H. B. Brown. Contending that the law should 
require a higher degree of care from automobile drivers, and punish their negli- 
gence more severely. 17 Yale L. J. 223. 

BANK SHAREHOLDER’S RIGHT OF INSPECTION. Anon. Collecting the New York 
cases and showing that the allowance of the right is still largely discretionary with 
the court. 25 Bank. L. J. 17. 

BANKRUPTCY ACT, PROPOSED AMENDMENTS TO THE NATIONAL. Anon. 5 Law & 
Com. 

AND OBSCENITY PosTAL Laws, THE. Theodore Schroeder. Main- 
taining that it is unconstitutional to keep obscene literature out of the’ mails. 
69 Alb. L. J. 334. 

CONSTITUTIONALITY OF STATUTES AUTHORIZING SUBSERVICE OF PROCESS UPON 
CorPoRATIONS. W. A. Coutts. 66 Cent. L. J. 109. See supra. 

CONTEMPT, THE Law OF, IN INDIA. Sarat Chandra Lahiri. 17 Madras L. J. 387. 

CONTRABAND OF WAR. W.R&. Kennedy. Showing the inadequacy of present rules 
on the subject. 24 L. Quar. Rev. po. 

ELEVENTH AMENDMENT, THE. Herbert S. Hadley. Contending that a federal court 
cannot enjoin an official act of a state officer. 66 Cent. L. J. 71. 

ENGLISH CONSTITUTION, ORIGIN OF THE. I. George Burton Adams. Tracing the 
origin to feudalism and the feudal contract enunciated in the Magna Charta. 13 
Am. Hist. Rev. 229. ; 

INDEPENDENT CONTRACTOR UNDER THE LAw OF ILLINOIS, THE. Barry Gilbert. 
Collecting the Illinois decisions. 2 Ill. L. Rev. 361. 

INDUSTRIAL PEACE LEGISLATION IN CANADA. John King. Discussing the practical 
working of the Industrial Disputes Investigation Act of 1907. 19 Green Bag 694. 

INITIATIVE AND REFERENDUM, IS A PROVISION FOR THE, INCONSISTENT WITH 
THE CONSTITUTION OF THE UNITED STATES? W. A. Coutts. 6 Mich. L. Rev. 

04. 
slenaineies. Law, THE DEVELOPMENT OF, BY THE SECOND HAGUE CONFER- 
ENCE. Edward G. Elliott. 8 Colum. L. Rev. 96. 
_—_ pi a THE PROPOSED AMERICAN CODE OF. George P. Costigan, Jr. 20 
reen Bag 57. 

LICENCES, Paobenty IN. Ernest E. Williams. 24 L. Quar. Rev. 49. 

PERPETUITIES, THE RULE AGAINST. Amon. Summarizing the principal applications 
of the rule and collecting the Pennsylvania authorities. 12 The Forum 131. 

PoLicE Power, Its IMPORTANCE AND DEVELOPMENT. Philo Hall. 15 Stud. 
Helper 360. 

SALEs, THE LAW OF, IN THE UNITED States. Richard Brown. Commenting from 
a Scottish point of view on Professor Williston’s draft for a uniform Sales Act. 
8 Colum. L. Rev. 82. 

SECOND HAGUE CONFERENCE, THE WorK or. W. F. Dodd. 6 Mich. L. Rev. 294. 

“Taxes,” May ConGREsS LEVY MONEY EXACTIONS, DESIGNATED, SOLELY FOR THE 
PURPOSE OF DESTRUCTION? John Barker Waite. 6 Mich. L. Rev. 277. See 
supra. 

VESTED AND CONTINGENT FuTURE INTERESTS IN ILLINOIS. Albert Martin Kales. 
Analyzing the cases where the classes of interests are distinguished and showing 
the present confusion in Illinois. 2 Ill. L. Rev. 3o1. 


1. Powell v. Pennsylvania, supra, 685. 
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Il. BOOK REVIEWS. 


LeGat Essays. By James Bradley Thayer. Boston: The Boston Book 
Company. 1908 pp. xvi, 402. 8vo. 

This is a valuable volume. It is composed of essays heretofore scattered in 
the HARVARD LAw REvIEw and elsewhere. A mere mention of the names of 
some of them will remind many persons of their unusually fine quality, for here 
one finds again The Origin and Scope of the American Doctrine of Constitu- 
tional Law; Advisory Opinions; Legal Tender; A People without Law (The 
Indians); Gelpcke v. Dubuque (Federal and State Decisions); and Our New 
Possessions. The other essays, though not so well known, are of similar qual- 
ity: International Usages; Dicey’s Law of the English Constitution; Beding- 
field’s Case (Declarations as Part of the Res Gesta); Law and Logic; A Chapter 
of Legal History in Massachusetts; Trial by Jury of Things Supernatural ; 

Bracton’s N ota Beaks and The Teaching of English Law at Universities. 

In almost every line that Professor Thayer wrote there is a certain literary 

quality. However technical the subject may be, his mode of dealing with it 
gives side —— from other topics by way of illustration or analogy or distant 
allusion; and those other topics cover a wide range. Shakespeare and Words- 
worth here touch elbows with the Anglo-Saxon Laws of King Aethelbirht, the 
Year Books, Coke, Hale, Holt, Blackstone, Bentham, Sir Henry Maine, Marshall, 
the Dawes Bill, and the latest treaty with Spain —and all to good purpose. 
Surely no one has written of the law more entertainingly or more soundly. ¥ 
Hence this volume, though composed of what its author would have deemed 
fragments, may be expected to take a —— place in legal literature, and 
to be read over and over again by all lawyers who find a charm in excellence 
of form and of substance. 

No one will read the volume without regretting that the author did not find 
time to cover the whole of the two subjects — Constitutional Law and Evidence — 
with which his writing was principally concerned. His Preliminary Treatise on 
the Law of Evidence is by the present volume supplemented to only a slight 
extent — chiefly as to ves gesta. His short volume on John Marshall happily 
contained a discussion of the chief early cases on constitutional law and gave an 
indication of Professor Thayer’s mode of approaching many parts of that sub- 
ject. The present volume gives an enlarged treatment of several topics in con- 
stitutional law and shows how much the Baguio has lost by the author's 
inability to finish the treatise that he had planned. Here is preserved his 
valuable demonstration of the historical reasons for the existence of the judi- 
cial power to treat as nullities the unconstitutional acts of legislative bodies — 
the essential peculiarity of American institutions. Here, too, is the explanation 
of the limits usually observed by the courts in exercising this power. Here is 
the conclusive presentation, historical and analytical, of the non-judicial nature 
of advisory opinions. Here is the discussion of the power of Congress to issue 
legal tender money, leading up to the conclusion that this power is incident to 
the borrowing power of a nation. Here too is the demonstration that the ac- 
quiring and governing of remote possessions, however questionable from the i 
point of view of statesmanship, cannot be deemed unconstitutional. Yet why i 
specify further? On every page one sees the work of a master, whose origi- q 

nality was matched by his learning and whose gracefulness of expression was | 
equalled by his good sense. E. W. ' 


A TRUSTEE’s HANDBOOK. By Augustus Peabody Loring. Third Edition. : 4 
Boston: Little, Brown and Company. 1907. pp. xxxvi, 224. 1I2mo. q 
Although the two previous editions of this work were both of comparatively ; My 
recent date, yet, as the preface to the third edition explains, “the numerous 
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decisions . . . since the last edition have made it necessary to rewrite and 
enlarge many parts of it, particularly those parts treating the trustee’s liabili- 
ties to strangers, extra dividends, and interstate law.” 

This book, covering only a portion of the law of trusts, is not put forth as an 
exhaustive or erudite treatise, but is only “ meant to state, pe gh and con- 
cisely, the rules which govern the management of trust estates, and the relation- 
ship existing between the trustee and beneficiary.” In general the task of 
epitomizing has been admirably performed. Mention, however, has been 
omitted of one or two cases to which seems attached an importance demanding 
recognition ; for example, Hardoon v. Belilios ({[1g01] A. C. 118), holding a 
trustee entitled to indemnity from the general property of the cestud gue trust. 
The text devotes little attention to theory or general principles, but consists, 
rather, of a compendium of adjudicated applications of the general principles. 
This method has resulted in a few obscure or misleading passages. At certain 
points, too, issue may well be taken with the author’s views, as, for instance, his 
apparent conception that the ces¢ud’s estate is not a property right in the trust 
ves. (See pp.158 and 161.) Yet the work is marked by discriminating care in 
the derivation of doctrines from the various cases, and by a plain, terse, non- 
technical diction that renders the book readable even for laymen. The discus- 
sion of a trustee’s “ Duties ” and of his ““ Management of Fund” should prove 
of especial utility. All in all, this little volume furnishes a handy book of first 
help for both lawyer and business man throughout the United States ; while the 
great number of Massachusetts decisions cited and digested lends additional 
value for use in that Commonwealth. J. H. W., Jr. 


FREDERIC WILLIAM MAITLAND. Two Lectures and a Bibliography. By 
A. L. Smith. Oxford: At the Clarendon Press. pp. 71. 8vo. 

These two lectures are an interesting and discriminating appreciation of the 
qualities that made Professor Maitland our greatest legal historian. The com- 
seer bibliography of his writings from 1880 to 1907 is exceedingly impressive, 

ut fills the reader with regret as he thinks what the bibliography would have 
become if Professor Maitland could have continued his work for another twenty- 
five years. J. B.A. 


NEGLIGENCE IN Law. By Thomas Beven. In two volumes. Third Edition. 
London: Stevens and Haynes. Philadelphia: Cromarty Law Book Com- 
pany. 1908. pp. cciv, 1-726; xi, 727-1505. 8vo. 

FREDERIC WILLIAM MAITLAND. Two Lectures and a Bibliography. By 
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